(+ 


REPORT 


ATTORNEY GENERAL 


Ya 


FOR BIENNIUM 


ENDING NOVEMBER 30, 1900 


Cc. J. SMYTH, 


ATTORNEY GENERAL. 


JACOB NORTH & CO., PRINTERS 
"LINCOLN, NEB. 


REPORT OF THE ATTORNEY GENERAL. 


State or Nepraska, LEGAL DEPARTMENT. 
LINCOLN, NrEB., November 30, 1900. 


To His Excellency, William A. Poynter, Governor: 

Smr—I have the honor to submit to you, in compliance 
with the law, this, my second, biennial report covering the 
two years ending November 30, 1900. 

Schedule A contains copies of the opinions rendered. 

Schedule B sets forth the civil cases which have been dis- 
posed of, together with those that are now pending. 

Schedule C shows the criminal cases which have been 
finally adjudicated. 

Schedule D contains a list of the criminal cases pending. 

Schedule E discloses the condition of the appropriations 
made for the use of this office. 

Schedule I is a statement of the moneys collected through 
this office for the use of the state and accounted for to the 
state treasurer. 

I do not think that any useful purpose would be served 
by referring at length to all the civil cases which have been 
dealt with by this office during the last biennium, but most, 
if not all, deserve some notice. 

In the case of the State vs. The First National Bank of 
Alma the state sued on a depository bond, the bank which 
gave it having failed with $40,612.90 of the state’s money on 
deposit. Special findings have been returned by the jury, 
and the case is now pending on a motion to enter judgment 
in favor of the state. This motion will be argued after- 
Christmas. 

Nebraska Telephone Company vs. Cornell and Pacific Ex- 
press Company vs. Cornell were cases in which the plaintiff 
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sought to enjoin the State Board of Transportation from 
reducing the rates of telephone and express companies doing 
business in the state, on the ground that the law creating 
the Board and defining its duties was unconstitutional. A 
vigorous fight was made before the Board itself, then in the 
district court of Lancaster county, and finally in the Su- 
preme Court. The state was successful in each contest. 

State vs. Ebright. This case arose out of the default of 
Ebright while Superintendent of the Institution for the 
Blind at Nebraska City. 

Blaco vs. State was an action on the Bond of ex-Oil In- 
spector Hilton. The state recovered judgment for the entire 
amount sued for, $6,759.33, and the judgment has been paid. 

State vs. Omaha National Bank is a case remarkable in 
more senses than one. It is remarkable for the facts on 
which it rests, and also because of the conduct of the trial 
judge. It arises out of the transaction by which ex-Treas- 
urer Bartley embezzled $201,884.05, of the state’s money in 
the Omaha National Bank on January 2, 1897, five days be- 
fore he went out of office. The bank was a state depository, 
and as such had on deposit $201,884.05 of state money. 
Bartley drew this sum on the morning of the 2d of January 
and delivered it to the Omaha National Bank in payment 
of a warrant which the bank had no title to. The act by 
which he transferred the money to the bank was the act 
which constituted the crime for which he suffers in the peni- 
tentiary. The bank’s title to the money, therefore, rests on 
this criminal act and is of no validity in law, and hence the 
bank must account for the money. Such is the law as it has 
often been adjudged by the Supreme Court. 

In the first trial in the district court of Douglas county, 
Judge Baker expressly refused to follow the Supreme Court, 
and, consequently, instructed the jury to return a verdict 
for the bank. I brought the case to the Supreme Court, 
‘ where it was reversed and sent back for a new trial. Under 
the rules of the district court, the clerk placed it on the 
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docket from which it went to the Supreme Court. Judge 
Baker did not hold that docket when the case was returned 
to it, but at his request the case was transferred to his docket. 
I thought this showed an unusual desire on the part of a 
judge to try a case, and consequently objected to his hearing 
the case, but the bank wanted him to try it, and it said so, 
and he overruled my objections and proceeded to try the 
case. Ingenious counsel suggested to him that he did not 
have to try the case; that it was his duty to enter judgment 
on the old verdict, and this he promptly did. I filed a motion 
for a new trial, but he refused to consider it, or say when 
he would do so. Believing he had disobeyed the mandate of 
the Supreme Court in not granting me a new trial, I applied 
to that court for a mandamus to compel him to set aside 
his judgment and grant me a new trial. After a protracted 
fight, the mandamus was issued. Although, as the record 
shows, he had repeatedly declared that there was nothing 
in the case for a jury to pass on, he submitted the case to a 
jury with instructions which left no way by which the jury 
could find for the state. After being out about twenty-four 
hours, during which time they stood six to six, the jury re- 
turned into court and asked for an explanation of two in- 
structions, but instead of explaining them, the court gave 
a peremptory command to obey the instruction already given. 
The result was a verdict for the bank. No other kind of a 
verdict could have been returned under the instructions. 

A motion for a new trial was promptly filed and submitted 
to the court. Under the mandamus it was Judge Baker’s 
duty to take up the motion at once and pass on it without al- 
lowing other business to intervene, but he did not do so; 
instead he held it for more than two weeks and then showed 
no signs of disposing of it. Consequently I applied again for 
an order to compel him to pass on the motion. This order 
was promptly granted by the Supreme Court, and the motion 
for a new trial was overruled and judgment for the defend- 
ants was entered. I at once took steps to take the case to 
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the Supreme Court. I had but a few days in which to pre- 
pare the record. When the clerk came to make the transcript 
he could not find the motion for a new trial. The last seen 
of the motion was when it was submitted to Judge Baker. 
When asked about it, the judge said he did not know where 
it was. The transcript of the record was completed, how- 
ever, and the case was lodged in the Supreme Court in time 
to have it tried at the January term. 

There is no doubt in my mind but that, under the decisions 
of this state, as well as under those of nearly every other 
jurisdiction both English and American, the bank is liable 
to the state for the amount claimed, and I feel quite certain 
that that amount will eventually be recovered from it, 

The case of Mary Fitzgerald et al. against Poynter et al. 
was an action in equity wherein the sureties on ex-Treasurer 
Bartley’s bond sought to enjoin the Governor and myself 
from further prosecuting the suit against them for upwards 
of $500,000. The bond case had been reversed by the Su- 
preme Court at the instance of the state and was on the 
docket of the district court of Douglas county awaiting a 
new trial. A motion had been made by me to advance it 
and set it down for an early hearing. Pending action on the 
motion the sureties appeared in the Lancaster county district 
court and procured from one of the judges an order restrain- 
ing the Governor and Attorney General from prosecuting 
the case in Douglas county. In the argument I denied the 
power of the court to restrain an executive state officer from 
performing a duty imposed on him by statute; that to so res- 
train him would be to restrain the state itself whose agent 
he was; that the restraining order was absolutely void and of 
no binding force on either the Governor or myself, and that it 
was only through respect for the court that I appeared at 
all. The judge before whom the matter was pending seemed 
to take that view of it and dissolved the order, but, for some 
unexplained reason, almost immediately reinstated it, and 
set the case down for argument before the full bench of three 
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judges. I presented the same argument to them that I had 
presented to the one judge, and the matter was submitted 
with the request that an early decision be delivered. Pend- 
ing the decision, the Governor and Attorney General were 
restrained from proceeding with the trial in Douglas county. 
A month elapsed, and no decision was given, nor was there 
any intimation as to when one would be given. . Believing 
that the order was void, and that my duty to the state re- 
quired me to disobey it, I did so, and entered on the trial in 
Douglas county notwithstanding the restraining order. I 
tried the case and secured a verdict for the state in the sum 
of $646,318.45. The morning after the verdict had been re- 
turned the Lancaster county judges handed down their de- 
cision, dissolving the restraining order and holding in effect, 
that the order was void. It was an unwarranted proceeding 
—a court restraining executive state officers from performing 
their duty under the law. 

Simpson vs. Union Stock Yards is an action pending in the 
U. S. circuit court for this district, and was brought by a 
stockholder of the Yards to restrain the Yards, the Attorney 
General, and the county attorney from enforcing the law 
regulating the charges of stock yards. The plaintiff has 
taken testimony at Kansas City, Chicago, Denver, and 
Omaha. To meet this testimony I employed Mr. Andrew 
Rosewater, a very competent and experienced engineer, to 
prepare and submit a scheme for duplicating the yards, to- 
gether with a statement showing the cost of the duplication. 
His testimony is in the record and shows for itself how very 
yaluable it is. I approved vouchers for Mr. Rosewater in the 
sum of $200,and he has been paid that amount by the state. In 
addition he has rendered a bill for $1,000. I do not know 
whether or not this bill is reasonable, but I believe it is, 
and that the legislature should allow it. Besides the testi- 
imony of Mr. Rosewater, other testimony was offered by the 
state, and still other collected by me through a careful exam- 
ination of the Yard’s books. This testimony, which has not 
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yet been offered, can be presented in a short time and thus 
complete the taking of the testimony, for I understand the 
plaintiff does not desire to offer any in rebuttal. All the tes- 
timony would have been taken and the case submitted many 
months ago, but for the fact that the court thought it best 
not to take up the case until the Kansas Stock Yards case, 
now in the Supreme Court of the United States, and involvy- 
ing the same questions, substantially, as this case, has been 
passed on by that tribunal. 

Niagara Tire Ins. Co. vs. Cornell et al. is an action in the 
U. S. Circuit Court whereby the auditor and the attorney 
general have been ‘enjoined from enforcing or attempting 
to enforce the insurance anti-trust law. It is based on the 
theory that the anti-trust law is unconstitutional. The con- 
stitutionality of that law has been settled by the supreme 
court of Nebraska in the standard oil case, and consequently 
there is little left to be tried in this case. 

In the case of Henry Bolln vs. The State, Bolln attempted 
to escape his sentenece of nineteen years in the penitentiary 
for embezzling about $100,000 of the public money of the city 
of Omaha by appealing to the supreme court to declare our 
statute authorizing county attorneys to prosecute by informa- 
tion, instead of by indictment of a grand jury, void as viola- 
tive of the Federal constitution. The contention of Bolln 
was ingeniously pressed. I presented the case for the state. 
The law was declared to be valid, and the case was affirmed. 
This was a very important case. If Bolln’s argument 
had prevailed, not only would it have entailed a great expense 
upon the counties in the future by requiring them to call a 
grand jury before a person could be tried for a crime, but it 
would have released more than two-thirds of those now in the 
penitentiary. 

McDonald vs. The State was a case inherited from my pre- 
decessor under the name of Bartley vs. Hayden, and grew out 
of the failure of the Capital National Bank, with $236,000 
belonging to the state. A most determined fight was made 
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to defeat the state’s claim, but we finally won in the U. S. 
Circuit Court of Appeals, and the judgment of the lower 
court in favor of the state for $236,000 was affirmed; 
$35,454.27 have been collected by me on the judgment and 
paid into the treasury. 

State vs. First National Bank of Orleans was a case on a 
depository bond. Judgment in the sum of $15,825 was re- 
covered against all the sureties served, but nothing has been 
collected yet. One of the sureties not served is solvent. His 
name is John W. Burton, and I have brought suit against him 
in Kansas. He has removed the case to the U. S. Circuit 
Court where it is now. 

The cases of Higginson vs. C., B. & Q. Ry., C. & N. W. vs. 
Smyth, C., B. & Q. vs. Smyth, State vs. B. & M. R. R., State 
vs. F., E. & M. V: Ry., State vs. C.,St. P., M. & O. Ry. all 
depend upon the validity of the law creating the board of 
transportation. If the supreme court adheres to its decision 
declaring that law void, these cases must go against the state. 
I have filed a motion for rehearing and hope it will be sus- 
tained. 

In the case of State vs. Kennard, the latter sued the 
state for about $20,000. The district court gave him judg- 
ment, but the supreme court reversed it, and on principles 
which practically determined the case. Thus was the state 
saved upwards of $20,000. 

The State vs. The Home Ins. Co. was an action brought to 
recover from the insurance companies the amount of the 
Eugene’ Moore defalcation. The district court beat us, but 
the supreme court reversed it, and the result was that the 
state secured judgment. Some sixty companies agreed orally 
to abide by the result of the decision. Some have done so, 
but how many I do not know. That matter is within the 
knowledge of the auditor ‘and the treasurer. If all paid, 
as they should, the Moore shortage would be wiped out. 

Paxton vs. The State is the action brought to recover from 
his sureties the amount of Bartley’s defalcation, amounting 
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to $555,000, which, with interest, now amounts to about 
$700,000. At the time of my last biennial report a judgment 
in this case against the state had just been reversed and the 
case remanded for a new trial. It was afterward tried, and 
a verdict directed for the state in the sum of $642,000. This 
judgment has been reversed upon one point only, and that 
point affects but $335,000. Every question in the case has 
‘been eliminated except the one, viz., Is the admission made 
by the state, when it declared by bringing its suit in Lan- 
caster county against the first term bondsmen that Bartley 
had embezzled $335,000 in his first term, proof that Bartley 
did not have at the opening of his second term $958,000, in 
round numbers? The sureties themselves proved that he had 
a certain sum in cash and a certain sum in state depositories, 
and Governor Holcomb said he had the balance in bankable 
paper. No one contradicted any of this testimony. And 
even if Bartley was short $335,000 in his first term it would 
not even tend to prove that the above testimony was not true. 
He was short in his second term over $555,000, and yet he had 
over a million on hand. This shows how very little there is. 
left in the case, and that the state must necessarily win. 

But whatever the outcome may be about the $335,000, the 
state is now entitled to a judgment for $220,000 which with 
interest from the 7th day of January, 1897, would amount to 
$281,600. About this there can be no sort of question. 

The judgment of reversal did not come until the 21st of 
November. This I deeply regret. Had the decision been 
earlier I would have tried the case before my term of office 
had expired, and thus relieve my successor of the great bur- 
den of familiarizing himself with the case. When the re- 
versal did come the leading counsel for the sureties was very 
ill, and has not even yet recovered, and hence the case must go 
to my successor. ; 

The State vs. U. P. R. R. Co. is an action for penalties in 
the sum of over $600,000, on the ground that the company 
has violated the maximum freight rate law. This case pre- 
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sents many interesting and important questions. The de- 
fendant company has expended about $20,000, it says, in 
preparing for the trial... By agreement, the case was referred 
to Hon. Ed. P. Smith and Judge E. R. Duffie to report the 
facts and the law. The state’s testimony in chief and all 
the company’s testimony is in, but much work yet remains 
for the state in the way of rebuttal testimony. 

No matter what the judgment may be in this case, the 
information elicited will be of incalculable value to the state. 

The standard oil case, as it is popularly called, is one 
brought under the anti-trust law of the state. It took nearly 
a year of fight to establish in this case the validity of the anti- 
trust statute, but success was finally attained. The parties 
are now awaiting the decision of the supreme court as to 
whether or not the defendant company must permit an in- 
spection of certain of its books. If the order be in favor of 
the state, it will enable the latter to complete its case very 
soon. 

DEFECTS IN THE LAWS. 


It is conceded on all hands that the condition of the 
supreme court docket is deplorable. A case filed in the court 
to-day can not be reached for decision, unless specially 
advanced, inside of five years. 

A litigant who has a just claim should not be required to 
wait that long before he receives a final adjudication in his 
favor. To make any litigant wait so long amounts to a 
denial of justice, but especially is this so where he is poor. 
In fact, a poor man who has a.claim against a wealthy one in 
this state had better take five cents on the dollar than go to 
law. He may recover in the district court, but his oppon- 
ent can give a bond and take the case to the supreme court, 
and there it will remain for years. In thé meantime the 
plaintiff is without his money, which, perhaps, he badly 
needs. Before two years are gone by, he will be willing to 
accept twenty-five cents on the dollar of his righteous claim, 
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and when he has paid his lawyer’s fees and other necessary 
expenses, he has little if any, left. 

That the docket is so far behind is: not the fault of the 
judges; this goes without saying amongst those familiar with 
the work of the court. Perhaps there are nowhere three men 
who labor harder mentally than the three judges of the 
supreme court. Their hours are long and their work exact- 
ing. The number of cases that may go to the supreme court 
can not be limited under our present constitution. How, 
then, is the court to be relieved? Permanently, by changing 
the constitution and increasing the number of judges. But 
that can not be done for many years. Temporary relief must 
be provided. There is only one way this can legally be done, 
and that is by authorizing the judges to call in assistance. 
Whether this assistance is to come from the district judges or 
commissioners is a mooted question in some quarters. I 
doubt that the legislature has the constitutional power to 
require district judges to perform any of the work of the 
supreme court, or, for that matter, to perform any work ex- 
cept that appertaining to the office of a district judge. True, 
they have been authorized to appoint park commissioners, 
ete., but I doubt the constitutionality of such laws. I think 
the most practical way of granting relief is through a com- 
mission. ‘There should be enough commissioners to bring the 
work up to date as quickly as possible. Why should there 
not be? Why should not the court be given all the help 
needed to keep abreast of its work? If the treasurer, or 
auditor, or any other executive officer, or the superintendent 
of any state institution says he wants an additional clerk, 
or additional clerks, that the work of his office may be per- 
formed promptly, his request is granted without delay, and 
the question of expense is not raised, but when the court 
needs help men are found to urge economy, and, indirectly 
at least, to oppose the granting of the necessary assistance. 
This should not be. The court should have all the assistance 
it needs, and have it promptly. To have justice delayed, if 
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not almost defeated, in our highest court, by reason of our 
unwillingness to grant the necessary relief, is a reflection 
on our state which should be removed, and at once. In the 
foregoing connection there is another consideration which 
I would urge. The salaries of the judges of the supreme 
court are miserably low. Out of them they must pay the ex- 
penses of two trips a month from their homes to the capitol, 
each trip lasting about three or four days. Besides; each 
must pay the expense of an office and library at his home 
town. When all have been deducted, their salaries will not 
amount to much over $2,000. The truth is that more than 
half of the superintendents of the state institutions receive 
each anywhere from $1,000 to $1,500 more than the chief jus- 
tice of the state. In addition to their salaries, the superin- 
tendents are furnished quarters, fuel, lights, and board for 
themselves and families. The constitution prohibits the rais- 
ing of the judge’s salaries. Why not pass a law providing 
house rent for the judges at Lincoln? It is doubtful if the 
legislature could compel them to reside at Lincoln, but it 
might induce them to do so. If it succeeded, offices should 
be provided for them at the capitol, accessible to the state 
library. The judges then could consult together more fre- 
quently, and this I am sure would be very much more satis- 
factory to the court, the bar, and litigants. The additional 
expense would not exceed $2,500 a year,' and the benefit 
derived would more than justify it. 
LEGISLATIVE JOURNALS. 


It is a fixed rule of decision of the supreme court that if 
the journals of the legislature show affirmatively that an act 
was not passed in a constitutional manner, the act is void. 
This emphasizes the supreme importance of keeping the 
journals correctly. As the journals have been kept in the 
past they are a disgrace to the capacity and intelligence of the 
body that kept them. The supreme court, speaking of them 


in a recent case, said: 
“Tn this case we have made a very careful examination of 
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the journal of the house. For so important a record, it is, 
we must say, strangely fashioned, wonderfully made. It 
consists of loose sheets of paper bound together with a frayed 
and fragile twine.” 

To keep them correctly would be an easy task if the legis- 
lature would make it a point todo so. The journal should be 
either printed or typewritten every night after the close of 
the day’s session. Making it up out of scraps of paper and 
other make-shifts the most miserable should be discontinued. 
A committee of competent men should be created whose sole 
duty would be to see that the journals are kept correctly. 
No expense necessary to accomplish that end should be 
spared. Of what use is it to pay out a hundred thousand dol- 
lars for a legislature if its most important work is to be set 
aside because of the carelessness of a clerk or secretary in 
keeping the journals. 


CONCLUSION. 


Besides trying all the criminal cases brought to the su- 
preme court from the lower courts; advising county attorneys 
and state officers; performing the duties of a member of 
fourteen state boards, varying from the board of educational 
lands and funds to the embalmers’ board; and trying the 
criminal cases against Bartley and Moore, this office has 
tried, during the four years which I have occupied it, civil 
cases involving in the aggregate nearly two millions of dol- 
lars. JTinal judgments have been recovered in the sum of 
$318,120.33, on which has been paid into the treasury about 
$50,000. 

All the serious questions in the Bartley bond case have 
been settled by the supreme court. The validity of the bond 
has been determined, although it was once adjudged by the 
district court to be invalid. Every dispute about $281,000 
of the shortage has been eliminated, and the state will be 
entitled to judgment for that amount whenever the case is 
called for trial. 
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Had the Omaha National Bank case been accorded a fair 
trial when it first came before the district court, or when it 
came the second or third time before that tribunal, the state 
would have judgment now for upwards of $253,000. The 
law of the case, however, is now so well settled by the supreme 
court that the next time the case comes before that court I 
think it will give such a direction to the lower court that even 
Judge Baker will enter judgment against the bank. 

But the cases brought to recover money and punish embez- 
zelers do not represent, by any means, all the cases of impor- 
tance tried during the last four years. There are many 
others i 1volving principles of great importance to the people 
of the state, and of much difficulty; such for instance as the 
board of transportation cases, the Bolln case in the Supreme 
Court of the United States, the maximum freight rate cases, 
and the standard oil case. We successfully defended the 
power of the state to regulate railroads, telephone, telegraph, 
and express companies through a board of transportation 
against four separate attacks, three in the supreme court 
and one in the Federal courts. Then, as a last resort, the 
railroads attacked the manner of the passage by the legis- 
lature of the bill conferring the power, and they succeeded. 

My judgment is, after a careful study of nearly all the cases 
on the subject, that the only effective way to regulate rail- 
roads is through a competent commission with ample powers. 
Still a bill might be enacted reducing the rates on cattle, 
grain, etc., which would grant a great deal of just relief. 
Discrimination, perhaps, is one of the greatest evils. This 
the commission with the proper powers and means of execut- 
ing them could eradicate. ‘The state must provide for some 
sort of control, or else leave to railroad freight traffic man- 
agers the unrestricted power to fix such rates as they please. 
That they should not have that power must be conceded, es- 
pecially when we reflect that the cost of transportation rarely, 
if ever, is taken into consideration in fixing a rate. A distin- 
guished freight traffic manager recently testified, in effect, 
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that the rate was governed entirely by the amount which the 
traffic would bear. 

The Standard Oil Company, through its counsel, made sev- 
eral vigorous assults on the validity of the anti-trust law; 
they urged that it violated the constitution of the state and 
the constitution of the nation. So determined and many- 
formed were the assaults that it took a full court year to meet 
them all and have it finally determined that the law was valid. 
In the work of enforcing the law against trusts my greatest 
difficulty has been in procuring evidence, but if the decision 
on the motion to inspect the Standard Oil Company’s books 
be in favor of the state, not only the power of the state to 
control trusts, but also its power to compel them, whether 
foreign or domestic, to furnish evidence against themselves 
will be settled. This will be a long step forward, and will 
reduce very materially the difficulties in the way of the state 
in fighting the trust evil. 

In each of the foregoing suits my office was opposed by 
never less than two, oftener three, and sometimes eight of the 
leading lawyers of the state. This, of course, added greatly 
to the responsibility and difficulty of the work. 

My duties have brought me before the courts of every grade 
from the supreme court of the nation to the police court of 
our cities. I have found most courts fair and fearless. 
Some lacked the courage necessary to the proper discharge 
of their duties, but only one was in my opinion such as to 
make it improper to classify it here. We have a statute pro- 
hibiting judges from practicing law; we should have one pro- 
hibiting them from practicing politics. But if such a statute 
would not be valid, we should have a public sentiment against 
it so energetic and powerful that the judge who considered 
the political effect rather than the justice of his decisions, 
or who became eyen an advocate on the political stump, would 
be made to feel that sentiment in the look and voice and 
words of every reputable citizen. Political parties could well 
afford to dispense with the services of judges as political man- 
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ipulaters. J*ortunately there are but few to whom these re- 
marks apply. Most of our judges have a correct conception 
of the sacredness and dignity of their positions. The senti- 
ment I speak of should exist for the benefit of the judge who 
has not that conception. 

The period of my service as an attorney general will soon 
terminate. It has been a stormy one. Great have been the 
interests which I have had to combat. My only purpose 
throughout was to perform my duty and thereby prove loyal 
to my client—the State of Nebraska. In the performance 
of those duties I have no doubt aroused antagonism which 
will follow me out of office. Perhaps I am mistaken; I hope 
so; but I can not forget what was once said to me by a just 
and fearless judge: “The great combinations are awake while 
the people sleep.” Neyer were truer words spoken. Whether 
their truth shall be made manifest in my case I, of course, 
do not know, but whether they be or not I shall always carry 
with me the consciousness that I at least attempted to per- 
form my whole duty without fear or favor. He is a: coward 
who shrinks from the performance of his duty before adverse 
power, however great. 

With pleasure I acknowledge the ever cheerful and effi- 
cient assistance given me by Hon. W. D. Oldham, deputy 
attorney general, Paul Pizey, Esq., my assistant, and Miss 
Catherine A. Odell, stenographer. They are each and all 
entitled to share in any credit due to this office for the work 
it has done during the last two years. 

For the courtesies with which your Excellency has treated 
me in the performance of those duties which brought us to- 
gether officially I am grateful, and cordially wish you success. 
and happiness in your future undertakings. 

_ Respectfully submitted, 
C. J. SMYTH, 
Attorney General. 


OPINIONS. 


SCHEDULE “A.” 


LINCOLN, Nes., December 8, 1898. 
Col. W. L. Henderson, County Attorney, Knox County, 
Creighton, Neb.: 

My Dear Sir—F rom your letter of recent date it appears 
that at the last general election there was submitted in due 
form to the people of Knox county the question whether or 
not a new county should be formed out of the territory now 
comprising that county; that there were cast 1,427 votes in 
the affirmative and 1,380 votes in the negative; that 2,993 
people voted at the election; that the combined vote for the 
candidates for governor numbered 2,839, and that the can- 
didates for governor received a greater number of votes than 
the candidates for any other office, and you ask my opinion 
as to whether or not, on this state of facts, the people of Knox 
county decided in favor of the erection of a new county. 

The question was submitted to the people under the pro- 
visions of sections 10 and 11, article 1, chapter 18, of the 
Compiled Statutes of 1897. Section 10 provides that the 
votes cast on the question shall be canvassed and the returns 
made as in case of election of county officers. Section 11 
provides that, “If it shall appear that a majority of all the 
votes cast at any such election in the county interested is in 
favor of the erection of such new county or counties, the 
county clerk of said county shall certify the same to the 
secretary of state,’ etc. To determine whether or not. the 
question submitted has been decided in the affirmative, the 
county clerk must first ascertain the number of votes cast 
at the election, then the number of votes cast in favor of the 
question, and, if the latter number is a majority of the first 
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number, then the question has been decided in the affirmative. 
But how is the clerk to determine the number of votes cast 
at the election? No way seems to be provided in express 
terms. The number of votes cast may be ascertained by de- 
termining the number of persons who cast legal votes at the 
election, for, as we shall see later on, an illegal vote is not 
to be considered for any purpose. ‘The entire number of 
persons who voted at the election is disclosed by the poll 
books. From this number should be deducted the number 
of illegal votes, if any, returned by the judges and clerks of 
election. If there be none returned, then the presumption 
is that all persons whose names appear upon the poll books 
cast legal votes and that each one cast one vote and no more. 
In the case under consideration you state that the poll books 
show that 2,993 persons voted at the election and that there 
were no illegal votes cast. That being so, in my judgment, 
the people of Knox county have not decided in favor of the 
erection of a new county, for the reason that they cast only 
1,427 votes in the affirmative, or 69 votes less than a majority 
of the entire number of votes cast at the election. Those 
who contend that the question was decided in the affirmative 
insist that the number of votes cast at the election is de- 
termined by ascertaining the number of votes cast for the 
highest candidates, and if that be so that the greatest num- 
ber of votes cast for any of said candidates was cast for the 
candidates for governor, being 2,839; that 1,427 is a ma- 
jority of that number, and, hence, that the question has been 
decided in the affirmative. In support of this contention 
they urge the decision of the supreme court in the case of 
State ex rel. Hocknell vs. Roper et al., 47 Neb., 417. I do 
not think the case sustains their position. In that case the 
question presented to the court was whether or not ballots 
not accounted for, ballots rejected, and blank ballots should 
be considered as votes, and the court held that they should 
not. In other words, the court held that void ballots—for 
the presumption is that the judges and clerks of election 
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did their duty, and that ballots rejected by them, or not 
counted or accounted for, were rejected or not counted, or 
accounted for, because of good reasons—were not to be con- 
sidered for any purpose whatever; but that question is not 
in this case. Every ballot cast in this case is, so far as the 
record shows, a legal ballot and hence entitled to be counted. 
It is further urged on the authority of the case of the State 
vs. Roper, supra, that the highest number of votes cast on 
any proposition or for any candidate is presumed to be the 
total number for which the requisite majority must be ob- 
tained. While this expression appears in the opinion, I think 
it must be construed with reference to the case then 
before the court, for it can not be that the court would 
assume that the highest number of votes cast for any can- 
didate was the total number of votes cast, in the face of 
conclusive evidence that such was not the fact. In the ab- 
sence of any evidence, I grant that the rule which I have 
just quoted would be the correct one. But it can not be so 
where the evidence shows that the highest number of votes . 
cast on any candidate is not equal to the total number of 
votes cast. We know from the returns by the judges and 
clerks of election that the total number of votes cast in Knox 
county, that is, the total number of people voting at the elec- 
tion, is greater than the total number of votes cast for the 
candidates for any one oflice at that election. This we as- 
certain from the poll books, but it is urged that the county 
clerk has no right to consider the number of persons who 
voted at the election. "He is limited in the evidence upon 
which he may base his decision, say they, to the number of 
votes cast for candidates, as that number is ascertained by 
the canvassing board, and, since the canvassing board is not 
authorized to ascertain the number of persons voting at the 
polls, the clerk can not know legally anything about that 
number. To this my answer is that under section 11, article 
1, chapter 18, the clerk is not limited to anything in deter- 
mining the number of votes cast at the election. So far 
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as that section is concerned, he is left to determine in his 
own way the number of votes cast. The poll books present 
the best evidence of the number of votes cast, and therefore, 
if he is permitted to consult them, it would be his duty to 
be governed by what they show. May he consult them? In 
the case of the State ex rel. Welty vs. McFadden, 46 Neb., 
668, the supreme court, speaking through Judge Norval, says - 
in the third paragraph of the syllabus: “The returns of an 
election consist of the whole election proceedings which the 
statute requires to be entered upon the poll books and tally 
list, viz., the certificates of the election officers, the list of 
those voting, and the tally list of the number of votes cast 
for the different persons, and from these the abstract of the 
vote is to be made.” It appears, then, that the list of those 
. voting is legally a part of the returns made to the county 
clerk by the judges and clerks of election. In the next par- 
agraph of the syllabus, in the same case, the supreme court 
says: “In case of a discrepancy between the certificate and 
. the tally list as regards the number of votes cast for a par- 
ticular person, the canvassers must determine which is cor- 
rect, after comparing them with the list of voters returned, 
and declare the result accordingly.” In the case the court 
had then under consideration, the canvassers were called 
upon to decide a question. They found a discrepancy be- 
tween the certificate and the tally list as regards the number 
of votes cast for a particular person, and they were author- 
ized, says the court, in that event to compare the list of 
voters returned with the certificate and the tally list and 
determine therefrom which one was correct. . Now, in the case 
which we are considering, the clerk, not the canvassing 
board, was called upon to decide a question, to-wit, the num- 
ber of votes cast at the election. It was his duty to determine 
that fact from an examination of the returns made to him 
by the judges and clerks of election. In these returns, as we 
have seen, was a list of the voters. That list showed the 
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number of persons casting ballots, and, there being no illegal 
ballots cast, that list showed the number of votes cast. 

No one claims, as I understand it, that any person voting 
at the election cast an illegal vote. All admit that the total 
number of votes cast at:that election is 2,993. The clerk is 
authorized to declare the question submitted carried if he 
finds that it has received a majority of all the votes cast at 
the election. It appears in this case that it has not received 
a majority of all the votes cast. From these considerations 
I am led to conclude that the people of Knox county have 
not declared in favor of the erection of a new county out of 
the territory now comprising that county. 

Very respectfully, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NeEB., December 8, 1898. 
Lewis E. Walker, Esq., Benkleman, Neb.: 

My Dear Smr—lIn reply to your last letter I would say that, 
to our minds, the act of the party in taking a homestead in 
another stateis clearly inconsistent with the idea that he 
intends to retain his residence in Nebraska, even though his 
family continues to reside here; but in a proceeding against 
the party for illegal voting, the question of his ii..cut, being 
a question of fact, would have to be submitted to a jury, and 
what their verdict would be we could not anticipate. Like- 
wise, what the holding of the land office would be on the 
guestion as to whether his voting in another state while he 
was claiming to have a homestead was such a violation of 
section 2297 of the United States Statutes at Large as to 
subject his claim to a successful contest, we are also unable 
to forecast. The rule is that the question of a man’s resi- 
dence is governed by his intention. That he resides where 
he has once chosen a residence until he leaves it without an 
intention of returning to it as a resident, but any act he 
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may commit during his absence from a residence once fixed 
by him, which is inconsistent with the idea of his not having 
changed his residence, can be shown for the purpose of prov- 
ing that he has actually changed his residence. 

In this particular case it is probably true that the dledthan 
judges should not have allowed this man to vote, if the facts 
as stated by you were made known at the time. It is also 
probably true that in a civil contest his vote might not be 
counted. The whole matter is one so largely a question of 
fact that it is impossible to state an inflexible rule that must 


govern. 
Very truly yours, 


C. J. SMYTH, 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 


LINCOLN, NeEB., January 5, 1899. 
Hon. F. J. Birss, Hebron, Neb.: 

My Dear Sm—Your letter of the 3d, making inquiry as to 
wether or not the county clerk who is “ex-officio” register of » 
deeds is compelled to put his salary as clerk of the board 
on the fee book, has been duly received. 

You are advised that under the law of this state as con- 
strued by our supreme court such salary must be accounted 
for as part of the fees and must be placed upon the fee book. 
In other words, you are entitled to $1,500 per annum as you 


salary, and no more. 
Yours very truly, 


C. J. SMYTH, 
Attorney General. 


LINCOLN, NeB., January 5, 1899. 
J. Hammerly, Esq., Creighton, Neb.: 
My Dear Sir—Your letter of the 24th ult., making in- 
quiry with respect to the number of justices of the peace 
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allowed in counties under township organization, and also 
other matters connected with the action of the town board, 
has been duly received. You are advised that townships in 
counties under township organization, except cities or 
villages of a certain class, are entitled to but one justice of 
the peace. 

The other matters in your letter should be referred to the 
county attorney of your county. He is made by law legal 
adviser, not only of the county.but of the township officers. 
Consult him, and he will undoubtedly give you all the infor- 
mation desired. 

Very truly yours, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NEB., , January 10, 1899. 


A. E. Garten, ‘Albion, Neb.: 

Dear Str—In reply to your favor of January 7th would 
say that we are of the opinion that no person can legally 
hold the office of justice of the peace and assessor of the 
precinct at the same time. : 

Very respectfully, 
C. J. SMYTH, 
Attorney General. 
By W. D. OLpHAM, 
Deputy. 


LINCOLN, NEB., January 23, 1899. 
Hon. John B. Meserve, State Treasurer: 

Dear Str—In answer to your question whether or not, in 
the opinion of this office, the county board in counties goy- 
erned under the commissioner system may, for the purpose 
of discharging the indebtedness of a road district, levy upon 
the property of such district a tax which for county purposes 
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would exceed 15 mills on the dollar valuation, permit me to 
say that it can not do so. 

My opinion is based on the reasoning of the case of 

C., B. & Q. R. R. vs. Klein, 52 Neb., 259. 

I quote from pages 262 and 263: “Looking to all these 
provisions we think the framers of that instrument com- 
mitted to the legislature the power to adopt one of two 
~systems of county government: either to commit the man- 
agement ef the fiscal and other affairs of a county te some 
board, person, or tribunal, which should determine and assess 
the taxes necessary for the carrying on of the county gov- 
ernment, in which event the taxes so assessed should not 
exceed 15 mills upon the dollar; or that the legislature 
should by law prescribe a system of township organization 
by which the affairs of the various townships of a county 
should be managed by the electors thereof, or some board or 
tribunal prescribed by law, and that these townships so 
constituted should assess such taxes upon the property 
therein for: township purposes as they might see fit.” 

Following this reasoning it is manifest that in a county 
under the commissioner system the board can not levy a tax 
to exceed 15 mills upon the dollar valuation. 

Yours truly, 
C. J. SMyru, 
Attorney General. 


LINCOLN, Nez., March 7, 1899. 

Hon. Hugh O'Neill, State Senator, Senate Chamber, Lincoln: 

Dear Sir—In response to your inquiry whether the legis- 
lature may, under our constitution, appropriate money for 
the construction of a bridge over the Niobrara river between 
Boyd and Holt counties, permit me to say that in my judg- 
ment the legislature may do so. This conclusion I base on 
the decision of our supreme court in the case of State vs. 
Moore, 40 Neb., 854, as well as upon general principles of 


REPORT OF ATTORNEY GENERAL. 27 


constitutional construction. In the case just referred to, the 
legislature had made an appropriation of $7,495.73 to reim- 
burse Scotts Bluff county for expenditures made in the trial 
of one Arnold, charged with murder. The auditor refused 
to allow the claim as presented and insisted upon his right 
to pass upon the correctness thereof. This right was denied 
by the county, and application was made by it to the supreme 
court for a writ of mandamus to compel the auditor to issue 
his warrant for the amount of the appropriation. In passing 
on the question thus presented, the court, on pages 858 and 
859 of the opinion, quotes extensively from Cooley on Con- 
stitutional Limitation, and concludes thus: “This appropria- 
tion may be unjust. In making it the legislature may have 
acted unwisely, but of these things the legislature itself is 
the sole judge. The courts can not inquire into the motive 
or justness of the law. Their only concern is with its 
legality.’ The conclusion of the second paragraph of the 
syllabus of the opinion is as follows: 

“Held, 

“(1) That the act was not in conflict with either the 
letter or spirit of the constitution. 

“(2) That the appropriation of this money was in the 
nature of a donation, and that no inquiry or objection is 
admissible on the part of the auditor as to whether the ap- 
propriation was just, whether it was bestowed upon an un- 
deserving recipient, or w mut motives influenced the legislature 
to make it. 

“(3) That the only duty left for the auditor in the prem- 
ises is a merely ministerial one. And that he has no au- 
thority to supervise the action of the legislature by an inquiry 
into the actual expenditures of Scotts Bluff county in the 
prosecution of Arnold.” 

On page 858 in the opinion the court points out that there 
was no “legal obligation resting on the state to pay the 
expenses of the county, but the power of the legislature to 
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appropriate money is not limited by the legal obligations of 
the state.” 

Irom these quotations it clearly appears that there is 
nothing in the constitution which prohibits the legislature 
from making a donation, or which prohibits it from making 
an appropriation where there is no legal obligation to do so. 
There is no legal obligation on the state to build a bridge 
over the Niobrara river, but if the legislature should de- 
termine to build a bridge and appropriate money therefor 
its act would be, in my opinion, entirely constitutional. 

Very respectfully yours, 
* C. J. SMYTH, 
Attorney General. 


LINCOLN, Nes., March 28, 1899. 
Hon. J. V. Wolfe, Commissioner Public Lands and Buildings, 
Lincoln, Neb.: 

Drar Srr—You have submitted to me the following ques- 
tion: The state by contract agreed to sell certain land to A; 
‘A rented the land to a tenant; A is delinquent in his pay- 
ments; and the Board of Educational Lands and Funds may 
declare his right under the contract forfeited. What would 
be the right of the tenant to the crop sown? 

In reply thereto, permit me to say that the tenant would 
be entitled to the crops. The title of A continues until the 
forfeiture is declared by the Board. The tenant of A had 
no way of knowing when he sowed his crops that the state 
would declare a forfeiture, but, if he did know that the state 
would do so, he had no way of knowing when it would do so. 

The tenant is, under the common law as well as under 
repeated decisions of the supreme court of this state, entitled 
to the crops sown. 

See: 

Sornberger ys. Vergren, 28 Neb., 299. 
Irarley vs. McKeegan, 48 Neb., 239. 
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McKean vs. Smoyer, 37 Neb., 694. 
Mundy vs. O’Neill, 44 Neb., 724. 
Very respectfully, , 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NeEs., April 8, 1899. 
Mr. Frank McCartney, Nebraska City, Neb.: 

Dear Su—Your favor of the 7th was duly. received. 
Therein you inquire whether the city council can, under the 
law, accept from saloon keepers a surety bond and thus com- 
ply with the requirements of section 6, chapter 50 of the 
Compiled Statutes of 1897. In answer thereto permit me 
to say that section 188a of chapter 16 of the Compiled Stat- 
utes of 1897, which appears to authorize the taking of a 
surety bond in all cases where bonds with two or more 
sureties are required, is in my judgment, void. This being 
so, section 6, supra, must govern, and that requires the bond 
to be signed by at least two good and sufficient sureties, free 
holders in the county in which the license is granted. 

If the council should accept a surety bond, such bond 
would be holden in case of the violation of its provisions by 
the saloon keepers, but the bond would not be sufficient to 
justify the issuance of a license. 

Very truly yours, 
C. J. SMytTH, 
Attorney General. 


LINCOLN, NEB., April 13, 1899. 
W. Z. Taylor, County Attorney, Culbertson, Neb.: 

Dear Sir—In reply to your favor of recent date, would 
say that we presume from the statement in your letter that 
the elevator on the B. & M. right of way was assesséd against 
George W. Wirt, as personal property for the years 1893, 
1894, 1895, and 1896. We presume this, although you do not 
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state it in your letter, but from the location of the elevator 
being on the B. & M.right of way, we presume it must have 
been assessed as a trade fixture or personal asset, and in 
answer to your first interrogatory would say that the taxes 
are a preferred claim on personal property to the claim of a 
mortgagee of said property. 

This question was settled by our supreme court in the 
case of Reynolds vs. Fisher, 48 Neb., 172, in which the fol- 
lowing doctrine was laid down: “The lien of the taxes held 
superior in this case to the liens created upon the property 
by chattel mortgages executed subsequent to the delivery 
of the tax list to the county treasurer.” 

Your letter does not state when the mortgage was executed 
on the property, but if it was executed subsequent to the 
delivery of the tax list to the county treasurer, then the lien 
was inferior to the tax lien. And unless the property was 
sold after the delivery of the tax books to the purchaser, it 
would be a superior lien for that year at least and attach to 
the property after sale. 

However, our court held in the case of Hill vs. Palmer, 
32 Neb., 632, that “personal property sold and transferred 
without notice of taxes due, prior to warrant and levy, and 
without evidences of the statutory requirements creating 
lien, held not subject to sale for prior taxes against vendor.” 

Under this decision the question as to the tax lien attaching 
to the property after sale would turn, as you can see, on the 
question of notice, and would leave it a doubtful question, 
determined by the peculiar facts surrounding the case, of 
which we have not sufficient data from the statement in your 
letter to answer satisfactorily. 

You will notice, if you examine the decisions carefully 
just referred to, that the doctrine in this state is that the 
lien for personal taxes is not a specific lien on each par- 
ticular item of personal assets for which the taxes are levied, 
but that it is a general lien on all the personal property 
owned by the tax payer, whether it was assessed or not. 
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My impression is that your safest plan in the matter which 
you refer to would be to answer in the bankruptcy proceed- 
ings and claim a general lien on all personal property, 
whether exempt or not, of the petitioner in bankruptcy for 
taxes, and to ask to have your lien made a preferred claim. 
This, I think, would be a safer plan than to attempt to 
levy the execution or take possession of the warehouse by 
other proceedings. 
Very respectfully yours, 
C. J. SMYTH, 
Attorney General. 
W. D. OLDHAM, 
Deputy. 


; LINCOLN, Nes., April 26, 1899. 
Hon. B. O. Hostetter, Kearney, Neb.: : 

Dear Sir—In reply to your favor of the 25th inst. would 
say that section 71, chapter 14, article 2, of the Compiled 
Statutes of Nebraska, was enacted as section 71, chapter 16, . 
of the Laws of Nebraska, of 1883, and was then made ap- 
plicable to cities of the secohd class having over 10,000 pop- 
ulation. In 1885 this act was amended by chapter 14 of 
the Laws of 1885, and made to apply to cities of the second 
class having over 5,000 population. Since that enactment 
it is the opinion of this office that it is a legal and binding 
declaration on the rights of the city, and that all bonds is- 
sued by the mayor and council of a city of the second class 
having over 5,000 population, since the enactment of the 
law, are issued subject to its provision. The rule is that 
purchasers of municipal bonds are charged with knowledge 
of the law under which the bonds are issued, and if your 
bonds were issued since 1885, and since the organization of 
your city as a city of the second class having over 5,000 
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population, they are subject to redemption at the option of 
the city at any time after five years from their date. 
Yours respectfully, 
C. J. SMYTH, 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 


LINCOLN, Nes., April 26, 1899. 

Hon. John B. Meserve, State Treasurer: 

Drar Sir—House Roll, No. 431, which was approved April 
4 with the emergency clause, provides that “the officers of 
the bank seeking to qualify as a depository shall be ineligible 
to sign the bond provided for under this section.” This 
provision presents two questions: first, whether or not di- 
rectors are officers within the meaning of the law; and, 
second, whether, if they signed a bond as sureties, they could 
be held as such in the event that it is determined that they 
are officers. 

I will consider the first question. In our act on banks, 

wherever any reference is made to the subject, it appears 

that an officer and a director are considered as two different 
persons. Section 26, says “and no officer, director, or em- 
ployee,” etc.; and section 28 says that “any officer, director, 
or employee” etc., thus indicating, so far as the laws of this 
state existing at the time House Roll No. 431 was passed 
are concerned, that directors were not regarded as officers. 
That the legislature in passing the House Roll just referred 
to used the word “officer” in the same sense in which it wes 
used in the banking act is a very reasonable conclusion. 

Again, Bolles in his work on Bank Officers and Morse in 
his work on Banks and Banking treat officers as a class 
distinct from directors. In the case of the Louisana State 
Bank vs. Senecal, 13 La., 525, the court declared that di- 
rectors are not officers of the bank in the proper sense of 


we 
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the word. This opinion is approved by Bolles. T'rom the 
foregoing it would appear that the conclusion should be 
that the legislature used the word “officers” in House Roll 
No. 431 according to the meaning in which that word is em- 
ployed in the standard works on banking, and hence that 
by “officer” is meant, not a director, but a person employed 
by the directory to manage the affairs of the bank. It must 
be conceded, however, that a director is in one sense an 
officer. And that possibly, when we consider the purpose 
which the legislature must have had in view when it passed 
House Roll No. 4381, that it intended to include directors 
within the meaning of the word “officers.” But I think the 
better opinion is that it did not so intend. 

This brings me to the second question, which is, whether, 
if the directors signed a bond as sureties, they could be held, if 
it should be determined that they were officers, within the 
meaning of House Roll No. 431. I have examined this ques- 
tion carefully. We have a statute which forbids attorneys 
to be taken on official bonds. There are many instances in 
which they were taken, and then a default occurred, and they 
sought to obtain their release, but the court in each gase 
held them liable, and held the bond good. This is true, not 
only in our own supreme court, but in the supreme court of 
many other states, as shown by the memoranda attached 
hereto. It is also the rule laid down by Brandt on Sureties. 
Wherever a court is found*which dissents from this rule, 
it will be found that it is in direct conflict with the decisions 
of our own supreme court, and therefore not authority in 
this state. i 

In conclusion, therefore, I may say that it is my opinion 
that directors are not officers within the meaning of House 
Roll No. 481, and that if they are, and should sign a bond 
as surety, the bond would be valid and they could be held. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 
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LINCOLN, NEB., May 19, 1899. 
Hon. J. F. Clegg, Mayor, Falls City, Neb.: 

My Dear Sin—Your letter of May 6th, signed by yourself 
as mayor and Messrs. Holland and Neitzel, councilmen, as 
conumittee of your city, making inquiry with respect to cer- 
tain water bonds voted by your city in the year 1887 and 
1888, has been duly received at this office. These bonds con- 
tained a clause as follows: “Redeemable at any time after 
July 1, 1882, at the pleasure of said city, by giving six 
months’ notice at the state fiscal agency in the city of New 
York at the time of payment of any coupon.” The question 
propounded by you is, whether or not the city is compelled to 
give the six months’ notice provided in the bonds in order to 
pay off the outstanding bond? 

We have given this matter a careful examination and have 
arrived at the conclusion that the city is not compelled to 
give stich notice. These bonds were issued under the au- 
thority conferred by subdivision 15, section 69, article 1, 
chapter 14, Compiled Statutes of Nebraska. This statute 
provides that such bonds “shall become due in twenty years 
from the date of issue, but payable any time after five years,” 
etc. This statute confers no authority upon the city officers 
to attach this further condition that six months’ notice shall 
be given. The powers of city officers are expressly limited by 
the statute. If it might be said that they had authority to 
make a condition that six months’ notice should be given, 
by the same course of reasoning it might be contended that 
they could attach a condition by which six years’ notice 
should be given. That they have no such authority must be 
admitted. “As the bonds were issued under statutory power, 
the statute is the measure of the authority of the-city council 
in the premises.” 

State vs. Babcock, 24 Neb., 642. 

“All contracts made by municipal officers in excess of their 

powers are void.” Omaha Natl. Bank vs. Omaha, 15 Neb., 


333. 
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In the matter of calling the elections at which each of 
these sets of bonds were voted, your city officers clearly 
attempted to act within the statutory provision above re- 
ferred to. This is shown by the copies of the record and 
the copies of the notice enclosed in your letter. In neither 
of these appears anything with reference to this clause which 
now appears in the bonds requiring six months’ notice to be 
given. The bonds in question were issued by the officers of 
the city acting under and by virtue of the statute and under 
and by virtue of the authority conferred upon them by the 
vote of the electors of the city. What authority was dele- 
gated to the officers by the voters is evidenced by the records 
of the city. 

“The records of a city are notice to all persons of the 
authority of its officers, and when they transcend the limit 
of the power granted, their acts are void.” Wheeler vs. 
Plattsmouth, 7 Neb., 270. In this case the officers of the 
city, by inserting this clause in the bonds providing for six 
months’ notice, clearly transcended the limit of the power 
granted, and their act in that respect is void. 

The authorities all agree that all persons dealing with 
municipal corporations must take notice of the laws under 
which they act, and any action by municipal officers in excess 
of the authority conferred by law is absolutely void. 

We return you herewith the copies of the bonds and other 
papers sent us. 

Very truly yours, 
C. J. SMYTH, 
Attorney General. 
By Geo. I. Corcoran, 
Assistant. 


LINCOLN, Nes., June 5, 1899. 
Hon. W. A. Poynter, Governor: 
Str—At the request of your Excellency, I have inquired 
into the cause of the indictment and arrest of sheriff Dorgan, 
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of Dawes county, by the Federal authorities, for the purpose 
of determining whether or not, in my opinion, there was any- 
thing connected therewith by which it was sought to ‘sub- 
ordinate the civil authority of this state to the military au- 
thority of the United States, and, if so, whether the state 
should be represented by the attorney general in the defense 
of Mr. Dorgan. 

Briefly stated, the result of my inquiry is as follows: The 
house of a farmer living some distance from Chadron in 
Dawes county was broken into, and certain property stolen. 
The farmer, after some investigation, discovered the culprits 
and caused a- warrant for their arrest to be duly issued and 
placed in the hands of sheriff Dorgan. The two persons 
charged with the crime, and whom the sheriff was author- 
ized to arrest, were two soldiers belonging to that part of 
the army of the United States stationed at Fort Robinson. 
The sheriff, acting under his warrant, arrested the two just 
as they were about to step upon the train at the Chadron 
station to go to ort Robinson. With the soldiers arrested 
was a quartermaster’s sergeant who, im very coarse language, 
forbade the sheriff to make the arrest and made some effort 
to prevent him from doing so. The sheriff, however, retained. 
his prisoners; they were afterwards tried on the charge on 
which he had arrested them, were convicted, and are now 
in the state penitentiary. This is the sheriff’s story to me. 
From the United States authorities I have learned that they 
claim that the two soldiers arrested by Mr. Dorgan had.been 
arrested by a quartermaster’s sergeant on the charge of de- 
sertion some time before the sheriff arrested them; that they 
were under arrest at the time that the sheriff took them into 
his custody; that he knew they were under arrest; and that 
in taking them away from the ‘quartermaster’s sergeant he 
was guilty of a violation of the Federal statutes, which pro- 
vides for the punishment of any person who assaults an 
officer of the United States, or rescues a prisoner of the 
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United States from such an officer, or aids or entices deser- 
tion from the United States military service. 

The Fifty-ninth Article of War provides in substance that 
when an officer or soldier is accused of any offence against 
the person or property of a citizen of the United States that 
the commanding officer, etc., of the regiment, etc., to which 
the person so accused belongs is required, except in time of 
war, upon application duly made in behalf of the party in- 
jured, to use his utmost endeavors to deliver the accused 
person over to the civil magistrate, and to aid officers of 
justice in apprehending and securing him. And it is further 
provided therein that, if such commanding officer refuses 
or wilfully neglects to do what is required of him by the pro- 
visions just referred to, he shall, upon conviction, be dis- 
missed from the service. Whether under that article the 
commanding officer would be required to grant the appli- 
cation where the person charged with crime by the civil 
authorities was under arrest by the military authorities for 
an infraction of military law is a question upon which all 
the authorities are not united. 

The Judge Advocate General, in a note found on page 721 
of the Military Laws of the United States for 1889, states 
that, upon the arrest by the military authorities, the military 
jurisdiction attaches, and the civil authorities are not, as a 
matter of right, entitled to the accused until the military 
authorities have disposed of him. This opinion is not, how- 
ever, as I view it, in accordance with the opinion of Attorney 
General Cushing, rendered many years ago and which is re- 
ferred to by nearly all the authorities on military law as 
setting forth correct principles with regard to the interpre-, 
tation of the Fifty-ninth Article of War. The opinion is 
exhaustive and displays much learning and great ability. It 
is certainly the result of that opinion that it is the duty of 
the military authorities to surrender to the civil authorities 
a person charged with crime at any time before the court 
martial hag arraigned him and he has pleaded to the merits. 
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I quote from page 423 of the opinion, “Nay, if the court 
martial has gone only so far as to have arraigned the party, © 
and he has pleaded to the merits, accepting the jurisdiction, 
it seems to me that the civil magistrate can not, thea, inter- 
pose to try the act.” (Op. Atty. Gen., vol. 6, p. 413.) 

In this view, Winthrop, in his work on Military Law, con- 
curs. (2d Ed., p. 125.) Lieutenant Ives, for many years 
assistant professor of law in the Military Academy, in his 
treatise on Military Law, sets forth similar views to those 
expressed by Attorney General Cushing and Mr. Winthrop. 
(p. 40.) In this connection he calls attention to the case of 
Captain Howe, tried in 1839, in which the commanding 
officer surrendered the captain to the civil authorities after 
the court martial proceedings had commenced, but he does 
not say this was required by a correct interpretation of the 
Fifty-ninth Article. 

In view of the foregoing, I am of the opinion that if sheriff 
Dorgan knew, prior to making the arrest, that the two sol- 
diers had been arrested by the military authorities and were 
then in the custody of those authorities, it would have been 
his duty to have proceeded in the manner pointed out by the 
Vifty-ninth Article of War. And if he had done so, it would 
have been, in my judgment, the duty of the commanding 
officer of the detachment to which the two soldiers belonged 
to surrender them to him. In doing this, the civil authorities 
would not be conceding the superiority of the military, nor 
would they be, in the least, waiving the principle that the 
military is ever subordinate to the civil. That question 
would not be involved at all. The Fifty-ninth Article simply 

‘provides a mode of procedure for the assertion by the civil 
authority of its superiority to the military, and this mode, 
it must be conceded, is necessary to the proper discipline of 
the army. : 

If, on the other hand, sheriff Dorgan did not know at 
the time he made the arrest that the two soldiers were under 
arrest by the military authorities, he is not guilty of having 
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_ Violated the Iederal statutes referred to. But that is a 
question of fact, and, of course, in no way involves the dignity 
of the state or its authority. For the reason stated, I am 
of the opinion that the state has no such interest in the in- 
dictment and arrest of sheriff Dorgan as would require the 
interposition of the executive. 

Very respectfully, 
Cc. J. SMyYrq, 
Attorney General. 


LINCOLN, NeEB., June 7, 1899. 
Hon. Jas H. Leyda, County Attorney, falls City, Neb.: 
Dar Sir—In reply to your favor of recent date would say 
that in our judgment the work of making a new set of nu- 
merical indices could only be done under the supervision of 
the county clerk of your county. ‘This record must be an 
official record, and no one is authorized to make it, by law, 
except the county clerk or a deputy under his charge. It 
seems to us that the proper method would be for the board 
to authorize the county clerk to employ additional help for 
the preparation of the new set of indices, and to allow the 
compensation fixed as additional help authorized by the 
board to the county clerk for such additional services. We 
do not think the county clerk himself would be entitled to 
receive any compensation in excess of that allowed by law, 
but, as this work is authorized by statute, we think your 
board would have the authority to direct the clerk to employ 
such additional help as would be necessary to prepare the 
numerical indices and compensate them for it. 
Very truly yours, 
C. J. SMYTH, . 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 
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LINCOLN, Nex.:, June 8, 1899. 
Hon. Rh. P, Anderson, County Attorney, Seward, Neb.: 

Drar Sir—Your favor of the 5th inst. has been duly re- 
ceived. In reply would say that section 12 of article 2, Com- 
piled Statutes for. 1897, seems to make it mandatory on your 
board to make the levy therein, provided for in favor of the 
agricultural gociety organized under the provisions of that 
section, unless the existing county agriculture society fails, 
or has failed for two years or more, to hold an annual fair 
of at least three days. Now it seems to me that the question 
of the liability of your county for the levy this year turns 
on the question as to whether the society had neglected for 
two years to hold its fair, and that the passage of the act of 
1899 would not release you from the liabilities which oc- 
curred under the act of 1897, but would only make it optional 
for you for liabilities occurring under that act after its 
passage. It is true that section 13 of chapter 9 does provide 
that it shall be the duty of the agriculture society to annually 
offer an award premium. But section 12 above referred to, 
and also section 17 of chapter 2, refer to a neglect for the 
space of two years as being the cause of a forefeiture of the 
rights of such society to the provisions of the act under 
which they are organized. It therefore follows that, in my 
judgment, unless the society has neglected for two years to 
hold its fair, your county is liable for the levy provided for 
in section 12, of chapter 2, but will-not hereafter be liable, 
and the board may hereafter use its discretion about making 
the levy. 

Very truly yours, 
x C. J. SMYTH, 
> Attorney General. 
By W. D. OLpHAM, 
Deputy. 
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LINCOLN, Nup., June 16, 1899. 
J.T. Parker, County Attorney, St. Paul, Neb.: 

Dear Sir—In reply to your favor of the 15th inst. would 
say that, after a careful examination of the question pro- 
pounded by you and a careful consideration of the decision 
of our supreme court in the case of John T. Bressler vs. The 
County of Wayne, 32 Neb., 834, I am ofthe opinion that 
section 32 of chapter 77, article 1, of the Compiled Statutes, 
does not apply to state or national banks; that section 33 
of said chapter was intended to provide a method of assessing 
the stocks of incorporated banks in this state, whether they 
be state or national; that this section as construed and sus- 
tained by our court in the decision above referred to provides 
for the assessment of the shares of the stock of banking cor- 
porations at their cash value on the Ist of April.. But there 
is no provision for deducting indebtedness from this valua- 
tion; nor would there be any warrant for deducting per- 
sonalty or realty of the bank from their valuation; that that 
method of assessment only applies to other corporations than 
banking corporations; that section 33 applies to banking 
corporations alone and prescribes a particular method by 
which the shares of stock of such corporations shall be as- 
sessed; and that section and the provisions thereof are en- 
tirely independent and apply to a different class of corpora- 
tions from those governed by section 30 and section 32 of this 


chapter. 
Very respectfully, 


C. J. SMyru, 
Attorney General. 
By W. D. OLpHAM, 
Deputy. 


LINCOLN, NEB., June 28, 1899. 
Hon. John F.. Cornell, Auditor: 


_ Dear Sir—In reply to your favor of the 23d inst. would 
say that section 69a, chapter 48, of the Compiled Statutes 
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of 1897 requires that “city and village insurance companies 
must set apart as a reserve fund not less than 10 per cent of 
the amount collected in cash at the time of issuing their 
policy.’ Under this requirement the 10 per cent must be 
calculated on the-total amount of cash paid by the policy 
holder at the time of the issuance of the policy. The agent. 
who solicits the policy is the employee of the company and 
“not of the policy holder, and the 10 per cent reserve fund 
is for the benefit of the policy holder. Consequently, the 
amount which the company pays the agent should not be 
deducted from the amount actually paid in cash by the policy 
holder before the 10 per cent is reserved. 

2. If, at the time of the issuance of a policy, the policy 
holder pays 50 per cent of the old line rate, and this 50 per 
cent is called the cash percentage, and he also pays the 
registration fee, then the 10 per cent should be calculated 
on both the cash percentage and the registration fee. 

3. The statute is mandatory and positively directs that 
such part of the reserve fund as may not be needed for 
immediate use must be invested in Nebraska state, school, 
or county bonds or state warrants, and under the statute no- 
other kind of an investment is permitted. 

Very truly yours, 
, Cc. J. Smyrn, 
Attorney General. 
By W. D. OLpHAM, 
Deputy. 


LINCOLN, NeEs., August 11, 1899. 
Mr. Jesse L. Root, County Attorney, Plattemotitihi Neb.: 
Dear Sir—In reply to your favor of recent date would 
say that I have examined the provisions of section 147, 
article 1, chapter 77, of the Revenue Law, and am of the 
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opinion that the intention of the legislature in passing that 
section was to prevent the necessity of carrying on the books 
of the county treasurer delinquent taxes which, after due 
diligence, he had determined to be uncollectible on account 
of the non-residence or death of the parties owing the tax; 
but there is nothing in that section which makes the striking 
of this delinquent tax from the list a payment of the tax. 
If any such construction had been attempted to be authorized 
by the legislature, this act would clearly have been in con- 
flict with section 4 of article 9 of the constitution, and I am 
of the opinion that, although the tax had been canceled in 
the manner prescribed in the section above referred to, yet 
if the parties against whom it was cancelled have returned 
to and now reside in Cass county, the tax can be collected 
from them, and I trust that you will contest this right in 
the courts of your district, and if judgment is given against 
the county that you will appeal it to the supreme court, where 
we shall be pleased to assist you in having this matter finally 
determined, as I deem it of great importance to the taxpayers 
of the state. 
Yours respectfully, 
C. J. SMYTH, 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 


LINCOLN, NEB., November 29, 1899. 

Hon. W. W. Wilson, County Attorney, Nebraska City, Neb.: 

Dear Smr—Your favor of the 29th, with respect to the 
amount of the bond to be given by the deputy county treas- 
urer of your county, was duly received. It is my opinion 
that section 20 of chapter 10 is decisive of the question pro- 
pounded. The bond must be given in the same manner and 
for the same sum as the bond of the principal. This is in 
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effect the language of the statute just referred to, and since 
there is no other statute upon the subject it must control it. 
Very truly yours, 
C. J. SMYTH, 
Attorney General. 


LINcOoLN, Nres., November 29, 1899. 
His Racellency W. A. Poynter, Governor of the State of 
Nebraska: : 

Sirn—Permit me to say that I have your letter of recent 
date, in which you state that it has come to your attention 
that a man was shot in the village of LaPlatte, Sarpy county, 
this state, by two United States soldiers; that the civil au- 
thorities of that county have declined to take official notice 
of the affiair on the ground that the man who was killed and 
the men responsible for the killing were both at the time 
of the killing serving in the army of the United States, and 
-amenable to the military authorities; that the tragedy 
seems to you a fit subject for civil inquiry, and you request 
that this office investigate the matter and report to you. By 
this I understand that you desire to know whether those 
guilty of the homicide are in law answerable to the courts 
of this state, and, if so, what steps are necessary to bring 
them before those courts. 

In reply thereto, I have the honor to say that the courts of 
Nebraska are the only tribunals competent to try those 
charged with violating the laws of Nebraska in times of peace, 
whether they be citizens or soldiers. The military offence, 
if any, committed by the soldiers in shooting down the fleeing 
soldier-prisoner may be tried and punished by military court, 
but the offence, if any, committed against the peace and 
dignity of this state can not be punished except by the civil 
courts of Nebraska. This rule is recognized by the army 
itself, by military writers, and by the supreme court of the 
United States, as well as by other authorities. 
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The Fifty-ninth Article of War reads thus: 

“When an officer or soldier is accused of a capital crime 
or of any offence against the person or property of any citi- 
zen of any of the United States, which is punishable by the 
laws of the land, the commanding officer and the officers of 
tke regiment, troop, battery, company, or detachment to 
which the person so accused belongs, are required, except 
in time of war, upon applications duly made by or in behalf 
of the party injured, to use their utmost endeavor to de- 
liver him over to the civil magistrates, and to aid the officer 
of justice in apprehending and securing him, in order to 
bring him to trial. If, upon such application, any officer 
refuses or wilfully neglects, except in time of war, to deliver 
over such accused person to the civil magistrates, or to aid 
the officers of justice in apprehending him, he shall be dis- 
missed from the service.” 

“The martial or military law,” says Tytler, page 81, “does 
in no respect either supersede or interfere with the civil and 
municipal laws of the realm; hencé it appears that soldiers 
are equally, with all other classes of citizens, bound to the 
same strict observance of the laws of the country and are 
alike amendable to the ordinary civil and criminal courts 
of the country for all offences against those laws and breach 
of those duties.” 

“Assault and battery and homicide” says Attorney General 
Cushing, “are violations of the municipal laws of the place 
where committed, to be tried and punished by the proper 
tribunal of the state or territory whose peace and laws are 
broken or offended.” (Towe’s Case, 6 Op. Atty. Gen., 511.) 

Mr. Justice Field, in the case of Coleman vs. Tennessee, 7 
Otto, 509, after stating that the Articles of War do not take 
from the civil tribunals the power to punish members of the 
army for offences committed against the laws of the state, 
says, “With the known hostility of the American people to 
any interference by the military with the regular administra- - 
tion of justice in the civil courts, no such intention. should 
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be ascribed to Congress in the absence of clear and direct lan- 
guage to that effect.” 

Nor does the fact, if fact it te that a court martial has 
tried and acquitted the man charged with the killing, affect 
in any way the power of the civil courts to investigate the 
affair according to their usual processes, and, if it be found 
that he is guilty, to punish him according to law. 

“A former acquittal or conviction of an act by a civil 
court,” says Benet, “is not a good plea in bar before a court 
martial on charges and specifications charging the same.” 
(Page 115.) 

“A conviction and sentence of such an offender by the 
proper judicial tribunal of the state is no bar to the subse- 
quent proceedings of a court martial in a case where the 
criminal act for which the accused was indicted is also a 
breach of the Rules and Articles of War.” (3 Op. Atty. 
Gen., 749.) 

Those are the views of the military authorities with re- 
spect to the effect of a conviction or acquittal by a civil 
court, and are based on the idea, as I have before suggested, 
that there are two distinct offences, one against the civil law 
and one against the military law. 

“An offence,” says Mr. Justice Greer, speaking for the Su- 
preme Court of the United States, “means, in its legal signifi- 
cance, the transgression of a law.” Therefore-the transgres- 
sion of the military law is one offence and the transgression 
of the state law another offence. 

“That either or both governments may punish such offender 
can not be doubted; yet it can not be truly averred that the 
offender has been twice punished for the same offence.” 
(Moore vs. People, 14 How., 19.) 

Chief Justice Taney said of one charged with an offence 
against the law of the United States, and also against the 
laws of a state, that, “His punishment in one sovereignty is 
not a bar to his punishment in the other.” 
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To the same effect are Wharton Cr, Law, 7 Ed., 435; Whit- 
ing War Powers, 43 Ed., 188.. 

It can not be gainsaid that the men guilty of the killing 
referred to in the letter of your Excellency are subject to 
the jurisdiction of the courts of Sarpy county, whether they 
have been tried and acquitted or not by a court martial. 

The county attorney of that county is the officer charged 
by law with the duty of investigating the offence, and if, after 
such investigation, he has reasonable cause for believing that 
a crime has been committed—the mere fact of the killing of 
one man by another not being enough to show that the law 
has been violated—it would then be his duty to file a com- 
plaint before a proper magistrate and have the supposed 
criminal brought before him for examination. . 

Your Excellency, to whom the Constitution has entrusted 
the duty of seeing that the laws are executed, may address 
the county attorney a note requesting him to investigate the 
‘case and report to you his findings of fact. If he should 
report that in his opinion no crime has been committed, and 
that he will not therefore file a complaint, and vou should 
still desire to have the affair subjected to a judicial investiga- 
tion, my office will, upon your request, cause a complaint to 
be filed against the alleged offenders, and will have them 
brought before a magistrate for examination, where the act 
complained of may be judicially scrutinized and its probable 
legal effect determined. 
Respectfully, 

C. J. Smyru, 
Attorney General. 


LINCOLN, Neb., December 18, 1899. 
Jesse I. Root, Esq., County Attorney, Plattsmouth, Neb.: 
Dear Smr—Your letter of some days ago was duly received. 
In it you state that'the county board is about to proceed to 
refund $80,000, court house bonds and also $10,000, railroad 
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bonds of Plattsmouth precinct in Cass county, and that they 
inform you that they intend to refund both issues of bonds 

after applying avails of sinking fund to the redemption of 

bonds, under the provisions of sections 38 to 41 of chapter 9, 

Compiled Statutes of 1899, and asking an opinion of this 

office as to the legality of the sections under which the county 

commissioners are about to proceed, and whether such act 

would be legal without first submitting the proposition to 

a vote of the tax payers. 

In reply thereto I would say that sections’38 to 41 of 
chapter 9 of Compiled Statutes of 1899 constitute chapter 8 
of the Laws of Nebraska of 1899. An examination of that 
act reveals that it is a complete and perfect act within itself; 
that its title is as follows: “An act empowering corporate 
authorities of cities of the second class, villages, and coun- 
ties to take up and pay off valid outstanding bonds of 
the issue and sale, or by the issue and exchange therefor, of 
bonds bearing an equal or a lower rate of interest, and pre- 
scribing a procedure in that behalf, and repealing sections 
141a@ to 141b, both inclusive, of article 1, chapter 18, of Com- 
piled Statutes of Nebraska of 1897, and sections 11, 12, and 
13 of chapter 45 of said statute, and all acts and parts of 
acts in conflict with this act.” 

You will see from an examination of this title that it is 
expressive of everything contained within the act; that it 
deals with the whole subject of refunding and discharging 
bonded indebtedness of counties, cities of the second class, 
and villages; and that nothing in the act attempts to confer 
any authority to create a new indebtedness for any additional 
liability not already existing by the authorities enumerated 
in the act. It only confers power on the board to refund 
and settle a matured indebtedness of the various municipali- 
ties. And I do not think the act is obnoxious to any doctrine 
laid down by the court in the case of The State vs. Babcock, 
21 Neb., 194, in which the court says, “A county or any 
of its subdivisions has no inherent right to vote bonds. The 
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- right therefore is derived entirely from the statutes, the terms 
of which must be substantially complied with.” 

This decision clearly limited the right of creating an in- 
debtedness against a municipality to the statute requiring 
a legal petition in the first instance and a vote of the tax 
payers in the second, before any indebtedness could be en- 
tailed on the tax payers. But the provisions of chapter 8 of 
the Laws of 1899 deal with the right of the commissioners 
to provide for the payment and adjustments of bonded in- 
debtedness already incurred by the tax payers, and not with 
the rights of the boards to either increase or add to an in- 
debtedness already existing. I am therefore of the opinion 
that chapter 8 of the Laws of 1899 is a complete, perfect, 
and valid act, and repeals either directly in its title and 
subject matter all sections of the statute in conflict with it, 
or, by being a complete act by implication, would repeal any 
sections not enumerated therein as being specifically re- 
pealed. And from this conclusion it follows that, in our 
opinion, the action of the board would be legal in the matter 
stated in your communication. 

lee Very truly yours, 
C. J. SMYTH, 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 


LINCOLN, NEB., December 19, 1899. 

To the Board of Secretaries, State Board of Transportation: 

GENTLEMEN—You, through your chairman, Hon. J. E. 
Edgerton, have stated to me that the railroad companies: 
doing business in this state abandoned, on December 1, car 
load rates, and on that date substituted for them rates per 
hundred pounds, and thereby very considerably increased 
rates in that respect; that during the summer of 1897 the 
same companies made an attempt to make the same change; 
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that complaint was made to you by the shippers of the state; 
that you investigated the matter, all the companies being 
present and participating in the investigation, and that, as 
a result of that investigation, you made an order directing 
the maintaining of the car load rates and forbidding the 
companies to substitute for them rates per hundred pounds; 
that by the action of the companies on December 1, referred 
to above, that order has been violated and is now being vio- 
lated, and you ask me what remedy, if any, the state has in 
the premises. 

The statute seems to provide but one remedy in this case. 
Section 9 of article 8 of chapter 72 declares, in effect, that 
if any railroad company shall refuse to obey an order of the 
board, it shall be subject to a fine of not less than $500. or 
more than $5,000 for each violation of the order. 

Section 16 provides that where the company refuses, after 
having received notice, to answer, and an order of the board 
is made, that an injunction may be obtained to elias the 
disobedience of the order. 

Section 17 provides that where an order is made by the 
board adyerse to the railroad company and an appeal is 
taken by the company to the district court, such order may be 
made by the court as the law shall warrant. 

In the ease new under consideration I think that the only 
remedy which can be availed of by the board is that provided 
by section 9, to-wit, an action to recover in the name of the 
state the fine imposed by that section. 

Therefore, procure, if you have not already done so, the 
evidence showing a violation of the board’s order, lay that 
evidence before me, and this office will take action promptly 
to recover ‘the penalties. imposed by the statute. 

Yours very truly, 
C.J.SMyYTH, | 
Attorney General. 
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LINCOLN, Neb., December 20, 1899. 
Hon. John I’. Cornell, Auditor of Public Accounts: 

Drar Sir—There is now pending in the circuit court of 
the United States for the district of Nebraska a case wherein 
the following named insurance companies, that is to say: 

The Niagara Fire Insurance Company, of New York, 

The German American Fire Insurance Company, 

The Traders’ Fire Insurance Company, of Chicago, 

The National Fire Insurance Company, of Hartford, 

The Fire Association of Philadelphia, and the 

Springfield lire and Marine Insurance Company, 
seek a permanent injunction restraining the State of Ne- 
braska, through certain of its executive officers, from en- 
forcing against them what is known as the anti-insurance 
compact or trust law. 

They, at the commencement of the case, secured a tem- 
porary restraining order, which is now and ever since has 
been in force. The ground of their contention is that the law 
is unconstitutional. 

These insurance companies, all foreign companies, do busi- 
ness in this state, not as a matter of right but through 
comity. If the state sees fit to exclude them, it may do so, 
or it can prescribe the conditions upon which they may do 
business. In view of this, their attitude in refusing to obey a 
just law passed by the legislature and signed by the Governor 
fully warrants you in refusing to them permission to do busi- 
ness in this state. If they are not willing to accept our laws, 
and especially a law which forbids trusts and unlawful com- 
binations, they should not be permitted to avail themselves, 
through the law of courtesy, of the great benefits which ac- 
crue to them by reason of being permitted to carry on their 
business in the state. For these reasons I would suggest to 
you that you withhold from them permission to do business 
during the next year, or until they declare a willingness to 
comply with all the laws affecting them on the statute book. 
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It is your right, in my judgment, to do this, and I am sure 
that it will be your pleasure. 
Yours very truly, 
C. J. SMYTH, 
Attoriucy General. 


LINCOLN, NEB., January 5, 1900. 
W. &. Butler, Esq., County Attorney, O'Neill, Neb.: 

Dear Sirn—Your communication with reference to House 
Roll No. 251, entitled, “An act to amend section 3 of chapter 
28, entitled I*ees, of the Compiled Statutes of the State of 
Nebraska, for the year 1897, and to repeal said original sec- 
tion,” is received. 

In reply thereto I would say that I have some very serious 
doubts as to whether the act as compiled in the Session Laws 
of 1899 has ever passed either house of the legislature, and 
as to whether it can be upheld at all. 

The history of the law is briefly this: The bill, just as it 
is compiled in the Laws of ’99, was introduced in the house 
as House Roll No. 251. It was amended by Representative 
Clark with a provision that it should not go into effect until 
January, 1900. This amendment was agreed to in the house, 
and the bill as amended passed the house with little or no 
opposition. It then went to the senate and was amended 
again there by Senator Prout, and passed the senate with 
both the Clark and Prout amendments to the bill. It then 
came back to the house and passed the house, the roll call 
showing that every member present voted for it, and also 
showing that every member present voted against it. The 
enrolling clerk then enrolled the bill as originally introduced 
into the house, but a bill that in fact never passed either 
house of the legislature, 

Our supreme court has held in the Dr. Abbott case that 
the enrolled bill governs when the journals of the house.and 
senate show that it has passed those bodies. The language 
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of the syllabus of the case being, “The enrolled bill, authen- 
ticated by the proper officers of the house, approved by the 
Governor and filed with the Secretary of State, and the 
journals of the house are the official records of the pro- 
ceedings of the legislature relative to the enactment of the 
law, and are the only competent evidence in the controversy 
in regard to the due passage of the bill, or in respect to al- 
leged material errors in its substance.” 

See State vs. Abbott, vol. 80, No. 6, p. 500, N. W. Reporter. 

Of course it is not the policy of this office to go in advance 
of the courts in declaring a law unconstitutional or in ques- 
tioning the legality of the proceedings of the legislature, but 
this is a matter that has been agitated a great deal, and we 
had thought it well to inform ourselves, as well as the differ- 
ent county attorneys of the state, as to the exact status of 
the bill and the probable outcome of a contest as to its 
validity. Of course if the clerks desire to follow the law 
as it is printed in the Session Laws, we encourage and have 
encouraged them in doing so, but if they refuse, and you are 
compelled to litigate the case, the chances are, if the clerk 
has counsel to look the matter up carefully, that there will 
be serious doubt connected with the result. 

Very respectfully, 
. C. J. Suyrn, 
Attorney General. 
By W. D. OLpHAM, 
Deputy. 


LINCOLN, NEB., January 19, 1900. 
Hon. John I’. Cornell, Auditor of Public Accounts: 

Dear Sin—Permit me to notify you, officially, of what you 
already know through the newspapers and otherwise, that 
the supreme court of the state in the case of The State of 
Nebraska vs. The Home Insurance Company, to recover the 
amount of fees due from that company to the state, but which 
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were paid by the company to Eugene Moore, but not turned 
over to the state by him, has been decided in favor of the 
state, which means that the insurance companies must pay 
to the state the fees entrusted by them to Eugene Moore to 
be delivered to the state treasurer, but. by him embezzled in 
the amount of about $33,000. 

It was understood between counsel for the insurance com- 
pany and myself that some eighty other companies repre- 
sented by them wouid abide the decision of the court in that 
case, and promptly pay to the treasurer the fees which, under 
the judgment in that case, they would in principle be liable 
for, without further litigation. 

I have no doubt at this time that these companies will con- 
form to that understanding, yet business principles would 
suggest that they be asked by you to do so, before you issue 
to them or their agents permission to do business during 
the ensuing year. And I respectfully suggest that you take 
that, course. 

It has been suggested in some quarters that the payment 
of some $5,000 by Moore, after he went out of office, would 
make it difficult to determine which company owed the state, 
and how much was owed by each, but this is a mistake. The 
payment made by Moore will, under the law, since he gave no 
direction, be applied to the older accounts. The companies 
responsible for the amounts left after this application must 
pay. This may work a hardship in some instances, but it 
can not be avoided. 

I have suggested the above course of procedure, to collect 
the amount due from the insurance companies, because I 
think it is effective and will prevent a possibility of many 
lawsuits and consequently great additional expense to the 
state and the insurance companies. 

Yours very truly, 
C. J. SMytH, 
Attorney General. 
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Linconn, Nes., January 12, 1900. 
gon. P. 1. Hall, Secretary State Bonking Board: 

Dear Str—Your favor of recent date, asking for an opinion 
from this office on the question of “what constitutes a bank- 
ing business as contemplated by the statutes of the State of 
Nebraska, and especially whether or not‘in our opinion the 
buying and selline of exchange is exclusively the privilege 
of a bank,” has been duly received. 

In reply thereto would say that section 2 of chapter 8 of 
the Compiled Statutes of Nebraska, which provides that 
“Every corporation, partnership, firm, or individual, trans- 
acting a banking business under the laws and within the 
state, shall be subject to the provisions of this act and reg- 
ulated by the State Banking Board” does not pretend to 
define what the banking business is, within the meaning of 
this chapter, but leaves that question to be determined by 
the general application of the term “banking business,” as 
defined by the courts and law writers of the country. 

Nor does section 182-3b, of article 1, chapter 77, of the 
Statutes, give a definition of “banking” which is intended to 
define the business for the purpose of determining the con- 
trol of your board over the banking business. This section, 
if you will notice, is for the purpose of directing the method 
of assessing certain classes of property for taxation. Its 
subhead includes, “bank,” “banking,” “broker,” and “stock 
jobber,” and does not pretend to divide the lines of duties of 
each of those branches of business, and separate the functions 
of one from the functions of another. Consequently, we are 
left without the aid of a legislative definition of “banking,” 
and are compelled to look to the text writers, commentaries, 
and courts for a definition applicable to the question which 
you have propounded to us. 

Looking first to our,standard lexicographer, Webster, for 
a definition, we find the following, “Bank.—A collection or 
stock of money deposited by a number of persons for a par- 
ticular use, that is, an aggregate of particulars, or a fund as 
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to establish a bank that is a jofnt fund.” “Banker.—One who 
keeps a bank; one who trafiics in money, receives and remits 
money; negotiates bills of exchange, etc.” “Banking.—The 
‘business or employment of a banker; the business of estab- 
lishing a common fund for lending money, discounting notes, 
issuing bills, receiving deposits, collecting money on notes 
deposited, negotiating bills of exchange, etc.” 

Turning from Webster’s dictionary to Bouvier’s Law Dic- 
tionary, we find the following definition of a bank, “An 
institution authorized to receive deposits of money, to lend 
money, and to issue promissory notes.” This is a definition 
which has been commented on favorably in the case of the 
First Natl. Bank vs. Ocean Natl. Bank, 60 N. Y., 278, and 
has also been commented on with approval in a leading case 
by the supreme court of Minnesota—the case of I'armers & 
Merchants Bank vs. Baldwin, 23 Minn., 198. 

In the case of Oulton vs. Savings Institution, 17 Wallace, 
109, Judge Clifford of the United States supreme court says, 
“Banks in the commercial sense are of three kinds—of de- 
posit, of discount, and of circulation. Originally the banking 
business consisted in receiving deposits, such as bullion, 
plate, and the like, for safe-keeping until the depositor should 
see fit to withdraw. Later, banks began to loan by discount- 
ing bills and notes, or on mortgage, bond, or other security ; 
and, at a still later period, to issue notes of their own, in- 
tended to circulate as money instead of gold and silver.” 
“Modern banks frequently exercise any two or even three of 
those functions, but it is still true that an institution pro- 
hibited from exercising any more than one of them is a 
bank in the strictest sense.” 

This decision has been criticised by some of the law writ- 
ers as too broad, and as giving the term, “banking” a too 
wide significance, as the only question before the court de- 
termined by this decision was as to whether an institution 
engaged in the business of receiving deposits from the public 
in general was a bank, and his holding was in the affirm- 
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ative. There are numerous other cases which have been 
determined by the various courts, in which the question was 
involved for the purpose of the construction of a revenue 
statute, but these would be of little assistance to us in the 
solution of the question that you have propounded. Guided 
by the light of the authorities above commented on, I am 
of the opinion that a banking business is one which is pri- 
marily kept at a place where deposits are received; and 
where the money of various depositors is commingled in a 
common fund for the purpose of loans or discounts or the 
purchase of negotiable instruments, and that simply the buy- 
ing and selling of exchange, unless it was conducted at a 
place kept for the deposit of money, would not alone con- 
stitute the banking business; but if deposits were received, 
and drafts or checks issued against the deposits so received, 
then, in my opinion, such a business would be a banking 
business, as contemplated by chapter 8 of the statutes of the 
State of Nebraska, and would be subject to the control of 
your board. 
Yours very truly, 
Cc. J. SmMyru, 
Attorney General. 
By W. D. OLpHAM, 
Deputy. 


LINCOLN, NEB., February 19, 1900. 
Hon. John F. Cornell, Auditor of Public Accounts: 

Dear Sm—Your favor is at hand, desiring an opinion 
from this office on a construction of section 33 of chapter 
43 of the Compiled Statutes of 1897, commonly known as 
the Reciprocal Tax. The question on which you desire in- 
formation is as to whether we have the right, under that 
section, to impose a reciprocal tax on companies from states 
where Nebraska companies have no established agencies or 
agents doing business. This question is one, in the proper 
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solution of which, much depends for an increase or decrease 
of the revenues of this state from foreign insurance ‘com- 
panies. 

So much of section 33 as is necessary for construction is . 
as follows: 

“Whenever the existing or future laws of any other state 
of the United States shall require of insurance companies in- 


‘corporated by or organized under the laws of this state, hay- 


ing agencies in such other state, or of the agents. thereof, 
any deposit, ete., greater than the amount required for such 
purposes from similar companies of other states by the then 


existing laws of this state, then, and in every such case, all 


companies of such states establishing, or having theretofore 
established an agency or agencies in this state, shall” ete. 

Now for a proper construction of this statute we have 
turned to the judicial construction on similar statutes by 
courts of otr neighboring states, “our own supreme court 
never having been called on to construe the statute.” 

One of the most ably written and best considered opinions: 
on this question was delivered by Judge Brewer, now of the 
United States supreme court, while one of the supreme court 
judges of the State of Kansas, in the case of the Phoenix Ins. 
Co. of N. Y. vs. Welch, Supt., etc. The statute of Kansas. 
reads as follows: 

“Whenever the existing or future laws of any other state 
or government shall require insurance companies organized 
under the laws of this state, applying to do business by 
agencies in such other state or government or of the agents. 
thereof,” ete. 

Under this statute Judge Brewer held in the case cited 
that: 

_ “The contingency named in such sectien arises when the 
laws of another state impose the conditional burdens and 
conditions, and is not delayed until some corporation of 


_this state is actually subjected to such burdens and condi- 


tions.” 
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This same doctrine was applied by the supreme court of 
Iowa, under a very similar statute to ours, in the case of 
State ex rel. Phillips vs. Fidelity and Casualty Co., 77 Ia., 
649. 

And the supreme court of Maryland, in the case of Talbott 
vs. Fidelity and Casualty Co., 74 Md., 538, lays down the 
following rules of construction of a statute of another state 
exactly similar to ours. They say: 

“The object of our statute is palpable. The design was 
to put insurance companies coming from other states into 
the same position as ours would be in the state whence they 
came. They were to be admitted on the same terms, and none 
other, than ours would be there. Companies coming from 
other states were intended to fare no better than ours would 
on going to their state.” 

Nor is the case of State ex rel. vs. Insurance Co., 49 Ohio 
St., 444, in conflict with the determination of these cases. 
All that is held in that case is that companies must be formed 
in the state of Ohio for the purpose of doing business, which 
the company from the foreign state is engaged in, as a con- 
dition precedent to the right of the state to subject the foreign 
company to the provisions of the reciprocal or retaliatory tax. 
They say that, 

“To bring a case within the statute there must at least be 
an Ohio company formed to which the prohibitions of the 
New York statute would apply, should it attempt to enter 
and do business in that state.” 

The doctrine of this case has been followed in Illinois, 
Indiana, Minnesota, and Wisconsin. In the latter state it 
was held, in the case of the Travellers Ins. Co. of Hartford, 
Conn., vs. Frick Ins. Comm., 99 Wis., 367, that, 

“The state is not estopped; by the failure of its officers to 
require compliance with the law at the proper time, from 
afterward insisting upon it; nor, the law being plain, can 
the doctrine of practical construction be applied to such 
action.” 
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and that, 

“The plaintiff being a foreign corporation all of the time 
and having its residence in another state, the statute of lim- 
itations does not apply in its favor.” 

It is therefore the conclusion that the only condition 
precedent that is required of this state in order to make the 
provisions of the reciprocal tax act effective is that compan- 
ies were organized under the laws of this state which would 
have been subject to the provisions of the statute of the for- 
eign state, and that it is not necessary that we should have 
companies actually engaged in business in the foreign state 
and actually paying fees in cases of those charged by the 
statute of our state to make this act effective. 

Yours very truly, 
C. J. SmMytuH, 
Attorney General. 
By W. D. OLDHAM, 
Deputy. 


Lincoun, Nes., April 7, 1900. 
Hon. J. V. Wolfe, Chairman Board of Public Lands and 
Buildings: 

Dear Sir—In compliance with your oral request to furnish 
you an opinion as to who has the power to relinquish children 
taken from the Nebraska Industrial Home, for adoption, you 
are advised as follows: 

The general provision for the relinquishment of children 
for adoption is section 797 of the Code of Civil Procedure. 
The fifth subdivision of that section provides that, “any 
person, cerporation, or association to whom the custody 
or control of any minor child shall have been given by a 
written instrument signed and executed in the presence of 
at least one witness by,” etc., “may consent to its adoption, 
provided said written instrument shall authorize said per- 
son, corporation, or association to procure the adoption of 
said minor child by some suitable person.” 
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This section is an amendment of section 797 of the Civil 
Code of the Statutes of 1895, which provided that the presi- 
dent of the board of directors or trustees of such association 
might consent to the adoption. So the provision as it now 
stands does not designate the officer who should consent to 
such adoption. 

Section 3, chapter 39a, provides for the appointment of an 
advisory board for the industrial Home, which board shall 
formulate, recommend, and submit to the board of public 
lands and buildings, rules for admission to said home, and 
by-laws and regulations for its government. These rules are 
subject to change, amendment, or abrogation by the board 
of public lands and buildings at any time. Section 9 of 
said chapter provides that all applications for admission to 
said home shall be made to the board of public lands and 
buildings. There is, however, no provision designating what 
officer shall consent to the adoptions. We therefore con- 
conclude, ficst, if the home has a rule by which a certain 
officer shall consent to adoptions, that that rule may be fol- 
lowed unless changed by the board of public lands and build- 
ings. If no such rule has been adopted, the officer who would 
ordinarily give such consent to the adoption of children might 
give such consent, and it would be valid and binding unless 
the board of public lands and buildings have a different rule. 
What the facts are, as to whether there are any written rules 
in existence or not, I do not know. At any rate, the board 
of public lands anc buildings has power at any time to change 
existing rules or formulate new ones. 

Hoping I have made myself clear, I remain, 

Yours very truly, 
C. J. SMyra, 
Attorney General. 
By PAu. Pizey, 
Assistant. 
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LINCOLN, NeEB., April 27, 1900. 

Hon. John F. Cornell, Auditor of Public Accounts: 
- Dear Sin—I have your favor of the 25th inst. in which you 
state in substance that the Union Life Insurance Company 
of Omaha, Neb., organized under. the provisions of. sections 
70 to 90, both inclusive, of chapter 43, Compiled Statutes 
of 1897, has ceased to write insurance and is engaged now 
only in the work of winding up its affairs; that sometime 
ago it made arrangements with the Royal Union Mutual In- 
surance Company, of Des Moines, Iowa, whereby the latter 
company was to assume its outstanding policies whenever 
the insured consented to the change; that said Royal Union 
Company is required by the laws of Iowa to have on deposit 
in the hands of the auditor of the state of Iowa securities 
in a certain amount for all business written by it; that the 
assumption of the policies of the Union Company requires 
it to increase its securities on deposit in proportion to the 
amount assumed; that the Union Life has on deposit in your 
hands securities in the amount of $100,000 for the purpose 
of securing the discharge of all liabilities of the company 
to its policy holders, and that, since the Royal Union has 
assumed some of these liabilities and intends to assume all, 
it desires to transfer a percentage of the securities now in 
your hands, equal to the percentage of the liabilities assumed 
by it, to the hands of the Iowa auditor of state, to be held 
by him for the same purpose for which it is held by you, and 
the question which you propound upon this state of facts is 
whether or not you have the power under the law to permit 
the withdrawal of the securities for the purposes stated. 

Section 90 of the law under which the Nebraska company 
was organized declares that no company organized under the 
laws of the state, etc., “shall continue or commence business 
until such company has transferred to and deposited with the 
auditor of public accounts for the security of its policy 
holders the sum of $100,000,” : 

Section 80 of the same law provides that “the auditor 
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shall permit corporations or associations having a deposit 
with him of such securities to withdraw the same upon the 
filing with him by the president and secretary of such cor- 
porations and associations satisfactory proof that they are 
to be used for the, purpose for which they are originally de- 
posited in his office.” 

These two sections must be construed together. What is 
the meaning of the first section—section 90? Does it mean 
that no company shall do any business, even that of winding 
up its affairs, unless it has on deposit, $100,000? We do 
not think so. The business referred to therein is, in my opin- 
ion, that of writing insurance. No company, under the pro- 
visions of section 90, may commence to write or to continue 
to write insurance until it has made the deposit provided for. 
If this be its meaning, then we can harmonize it with section 
80, which provides for the withdrawal of the securities when- 
ever you are satisfied that they are to be used for the purposes 
for which they were deposited with you. This last section 
contemplates that there would be some time when a given 
company might have less than $100,000 of securities in your 
hands. Since the legislature intended that there might be 
a time when some of these securities might be withdrawn, 
it must have contemplated that there would be a time when 
less than $100,000 would be on deposit. Now it is my opin- 
ion that that time has arrived in the history of the Union In- 
surance Company. ‘The purpose of the company in asking 
to withdraw its securities is to use them for precisely the same 
purposes for which you hold them, by depositing them in the 
hands of the auditor of the state of Iowa. And, this being 
true, I think it is competent for you to permit it to be done, 
being satisfied, of course, from the evidence laid before you, 
that the securities will be put to the purpose just mentioned. 

I think, too, that under the cireumstances which surround 
this Nebraska company and its policy holders, the safety of 
the rights of those holders will be served bee this construction 
of the law. 
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Some of these circumstances are that, if the transfer is 
not permitted, many, if not all, the insured in the Nebraska 
company would be left without insurance payable at death 
unless they insure in a new company, and in that event they 
would have to pay a much larger premium on account of 
their advanced age, which would of course be much to their 
detriment. By permitting the securities to be withdrawn 
and deposited with the auditor of Iowa, those who desire 
may continue the policies which they hold in the Nebraska 
company at the same rate, nor is anyone required to enter 
into this arrangement unless he desires to do so. There- 
fore the transfer of the securities is done in effect at the. 
request of the insured for whose protection the securities 
were deposited. In the event that an insured does not desire 
to accept a policy in the lowa company for his policy of the 
Nebraska company, a sufficient amount would remain in 
your hands to secure the payment to him of all liability of 
the Nebraska company to him. 

I am informed, too, that the present total value of all the 
policies of the Nebraska company now in existence does not 
exceed $50,000, or about one-half the amount on deposit, and 
that the Nebraska company does not propose to withdraw, 
or request leave to do so, more than $50,000, until you are 
satisified that every obligation of the Nebraska company has 
been satisfied. 

I return you herewith the papers handed me. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NeB., May 28, 1900. 

Samuel Rinaker, Esq., County Attorney, Beatrice, Neb.: 
Dear Sir—You are doubtless aware from the press of the 
state that this office has been very busy lately in preparing 
and commencing and trying important cases, and for this 
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reason we have been forced to lay aside our correspondence 
for the time being. We are very sorry that we have had to 
delay the answer of your letter relative to the taxation of 
telephones, but owing to the other matters we have been com- 
pelled to neglect your letter. Relative to the taxation of tele? 
phones, it is my opinion that, since our statute does not make 
definite provision for taxing this sort of property, it should be 
taxed in the same manner that telegraph property is taxed, 
and under the present telegraph law. 

Section 8 of the Revenue Act, if applicable at all to this 
sort of property, I think, withdraws the taxation of tele- 
phones from the assessors of the counties. 

In jowa, before a special law was passed taxing tele- 
phones, the Iowa supreme court held in the case of Iowa 
Union Yelegraph Company vs. The Board of Equalization 
of the City of Oskaloosa, in the 67th Iowa, 250, that, owing 
to the similarity of the telephone system to the telegraph svs- 
tem, the method of taxation should be the same. Later, the 
Towa legislature passed an act specially regulating the taxa- 
tion of telephones, making them taxable by the state. The 
text-book writers show that the methods of taxing telephones 
and telegraph companies should be the same on account of 
the similarity of the two, unless the states have passed defin- 
ite laws relative especially to the telephone companies. 

In the case of Wisconsin Telephone Co. vs. City of Oshkosh, 
62 Wis., 32, the supreme court of Wisconsin held that, under 
a law for organizing and conducting telegraph companies, 
regulating their charges, etc., telephone companies might 
be organized, and this on account of the similarity of the two. 
Later, the Wisconsin legislature passed a law taxing the 
telephone companies by means of a state license tax of 2? per 
cent of the gross receipts of such company. 

Croswell on The Law Relating to Electricity, sections 13+ 
20, discusses this subject, and this work is perhaps as good 
as any we have. This question is being discussed consider- 
ably now in this state, and probably the matter will be 
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ealled to the attentien of the next legislature, so that some- 
thing definite may be done in regard to taxing these compan- 
ies, but under the present condition of the law it is the 
opinion of this office that the laws for taxing telegraph 
companies apply to the taxing of telephone companies. Hop- 
ing we have satisfactorily answered your letter, we remain, 
Yours very truly, 
: C. J. SMyvtu, 
Attorney General. 
By PAu. Pizry, 
Assistant. 


LINCOLN, NEB., June 22, 1900. 
Hon. J. V. Wolfe, Commissioner of Public Lands and Build- 
ings, Lincoln, Neb.: 

Dear Str—Replying to your request of the 18th inst. No. 
25136, to answer a letter received by you from A. ©. Post, 
county treasurer of Thayer county, relative to the conveyance 
of school lands held under contract as a homestead, you are 
advised as follows: 

In the case of Crawl vs. Harrington, 33 Neb., 107, the 
court holds that school lands held under contract of sale are 
not an estate of inheritance such as is necessary to consti- 
tute dower in the wife of the purchaser. The facts in that 
ease were as follows: Certain school lands were sold by the 
state in 1875, and one-tenth of the purchase price paid, the 
purchaser receiving a contract of sale. In 1879, an assignee 
of the purchaser conveyed said land to one K. by quit-claim 
deed. In the same year K. conveyed the land by quit-claim 
deed to one H. Under this state of facts the court says at 
page 113: 

“An estate less than a freehold is not an estate of inheri- 
tance at common law, and that law prevails on this point 
in this state. The Kearney Building and Loan Association 
had purchased the land in question and paid one-tenth of 
the purchase price thereon when Keenes purchased the same, 
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The company could only convey an equitable title to the 
property, and the fact that a deed was made by one who 
possessed only an equitable title would carry no greater in- 
terest than he possessed. It was not, therefore, an estate of 
inheritance, and the wife took no dower therein.” 

In that case, however, the question of a homestead right 
was not involved, and that case would settle this case con- 
clusively if it were not for the fact that this property is 
being held as a homestead. 

Section 4, chapter 36, of the 99 Statutes, reads that, “The 
homestead of a married person can not be conveyed or in- 
cumbered unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband 
and wife.” 

While the court has held that this would not be an estate 
of inheritance, yet the fact that it is a homestead and occu- 
pied as such would bring into action another rule—the rule 
set forth in the statute just quoted. 

Our supreme court in the case of Giles vs. Miller, 36 Neb., 
346, lays down this rule in the second syllabus: 

“An undivided interest in real estate, accompanied by the 
exclusive occupancy of the premises by the owner of such 
interest and his family as a home, is sufficient to support 
a homestead exemption.” 

In the opinion the court goes still further, and on page 349 
lays down the following rule: 

“We know that the purpose of the legislature in enacting 
the statute under consideration was to protect the debtor 
and his family in a home from a forced sale on execution or 
attachment. Keeping this object in view, and applying the 
liberal rule of construction which always obtains in the inter- 
pretation of exemption laws, we are constrained to hold that 
any estate or interest in lands which gives the right of occu- 

pancy or possession is sufficient, if coupled with requisite 
- occupancy, to entitle the person to the benefits. of the pro- 
visions of the section above quoted. The ownership need not 
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be of an estate in fee simple, but the owner of the equitable 
title occupying under the contract of purchase may claim 
the exemption of the statute.” 

I’rom these rules above set forth it is undoubtedly the law 
in this state, that where school lands are held under contract 
of purchase by husband and wife as a homestead, that an 
assignment of such a contract by the husband must be sigued 
and acknowledged by the wife also in order to convey the 
homestead rights. But the rule we have shown above is 
different where no homestead rights are claimed. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. . 
By Pau Pizry, 
Assistant. 


LINCOLN, NEB., June 29, 1900. 
Hon. John I’. Cornell, Auditor of Public Accounts, Lincoln, 
Neb.: 

DEAR Sir—I have your favor of recent date asking for my 
opinion with respect to the following matter, that is to say: 
The legislature of 1897 made certain appropriations for the 
Home for the I'riendless. At some time prior to the 31st 
day of August of last year, vouchers in due form were pre- 
sented to you for expenditure made as stated, for the use and 
benefit of the Home. These vouchers were approved by you, 
but the Secretary of State refused to approve them, and litiga- 
tion followed. The consequence was that the vouchers were 
not approved by him until about a month ago. And the 
question now presented to me is whether or not you have any 
authority in law to draw a warrant at this time against the 
appropriation of 1897. 

The constitution in section 22 of article 3 provides that,” 
“No money shall bedrawn from the treasury except in 
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pursuance of a specific appropriation made by law, and on 
the presentation of a warrant issued by the auditor thereon.” 

Section 9 of article 3 of the same instrument directs that, 
“Fach legislature shall make appropriations for the ex- 
penses of the government until the expiration of the first fiscal 
quarter after the adjournment of the next regular session, 
and all appropriations shall end with such fiscal quarter.” 

“The next regular session” of the legislature, after the 
appropriation of 1897 was made, adjourned on the 31st day 
of March, 1899. The first fiscal quarter after that adjourn- 
ment expired on the 31st day of August, 1899, and with 
it, under the mandatory provision of the constitution, ex- 
pired the appropriation made for the use and benefit of the 
Home for the Friendless. There is, therefore, at this time, 
no appropriation, specific or otherwise, on which you could 
draw a warrant for the above mentioned claims. 

This is so obvious from a mere reading of the constitution 
that it seems unnecessary to cite authorities. Yet I may be 
pardoned for presenting one or two. 

In the case of State vs. Babcock, 22 Neb., 33, it was held 
that, where the legislature adjourned on the 31st day of 
March, the appropriation made by the previous legislature 
continues “to be available for the purposes fer which it was 
made until the end of the first fiscal quarter after the ad- 
journment of the legislature.” 

In this opinion, the decision of the supreme court of I]li- 
nois, in the case of the People vs. Needles, 96 Ill., 575, is cited 
with approval. In that case the auditor refused to draw his 
warrant in payment of a concededly just claim after the day 
fixed by the constitution of Illinois for the expiration of the 
appropriation. With respect to his refusal, the supreme 
court said on page 579, “We think the position taken by the 
auditor is correct by the express language of the constitution, 
‘all appropriations, general, or special, requiring money to 
be paid out of the state treasury from funds belonging to the 
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state’ shall end with the fiscal quarter after the adjournment 
of the next regular session of the general assemblage.” 

Again, a little farther down the page, referring to the same 
constitutional provision, we find the following paragraph: 
“This is a wholesome provision of the constitution, and it 
ought not to be frittered away by construction. It is better 
to submit to some inconveniences than that a safeguard so 

| valuable should be impaired in the least.” 

But it may be urged that, since you allowed the claim 
before the expiration of the appropriation, the appropriation 
did not lapse, but, by reason of your allowance of the claim, 
was kept alive. The answer to this is that the constitution 
makes no exceptions. It is emphatic that appropriations 
shall lapse—die with the end of the first fiscal quarter after 
the adjournment of the session of the legislature. No act of 
yours, or the claimants, or of the courts, or of the legislature 
itself can prevent the happening of that which the constitu- 
tion says shall happen. It is therefore my opinion, and you 
are advised, that you have no authority at this time in law to 
draw a warrant on the appropriation of 1897, and that a 
warrant drawn by you now would be absolutely void, and 
would furnish no authority to the treasurer to pay one cent 
thereon. 

Yours very truly, 
C. J. SMyru, 
Attorney General. 


LINCOLN, NEB., June 30, 1900. 
Col. John C. Hartigan, Judge Advocate General N. N. G., 
Lincoln, Neb.: 

DEAR Srr—In response to your favor of recent date pro- 
pounding certain questions to me with respect to the con- 
struction of the military code of the state, I have the honor to 
stbmit the following reply: I do not deem it necessary to 
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repeat your questions. My answers will be, I think, suffi- 
ciently intelligible without doing so. 

Section 2 of the military code reads as follows: “The or- 
ganized militia shall be designated as the Nebraska National 
Guard, to be recruited by volunteer enlistment, and to con- 
sist of not more than 2,000 enlisted men and the necessary 
commissioned officers to perfect the organization hereinafter 
stated ; to be organized into not more than twenty-eight com- 
panies of infantry, one troop of cavalry, and one battalion 
of artillery, which may be assigned to battalions and regi- 
ments by the commander in chief.” 

Irom this it is clear that the national guard shall consist 
of three branches or classes, viz.: infantry, cavalry, and ar- 
tillery. No deviation from these classes can be permitted. 
Therefore, I am of the opinion that a signal corps can not 
be organized unless it can be said to be a part of the infantry, 
or of a troop of cavalry, or of a battery of artillery. And, as I 
understand it, it can not be said to belong to any of them. 
It is, in itself, a distinct branch of the service. 

But what force or effect, if any, has section 14 in the con- 
struction of section 2? None, in my opinion. 

Section 14 is, in substance, section 4 of the Act of 1887. 
A comparison of section 4 of the law of 1887 with section 14 
of the present law will show the relation of the latter to sec- 
tion 2. In the law of 1887, section 4 provided that, “The 
organization of the Nebraska National Guard shall conform 
to the provisions of the laws of the United States, and the sys- 
tem of discipline and exercise shall conform as nearly as 
may be to those of the army of the United States.” 

It will be noticed that the organization of the guard ac- 
cording to the laws of the United States, was made obliga- 
tory by section 4 of the law of 1887. But that law did 
not have section 2 or any provision equivalent to it. Now 
turn to section 14 and see how it reads: “The organization, 
equipment, and system of discipline of the militia and na- 
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tional guard shall conform as near as practicable to that of 
the army of the United States.” In this last section the or- 
ganization is to conform only “as near as practicable” to 
that of the army of the United States, while in the former 
section it was said that it shall conform, but the present law 
has section 2, which the law of 1887 did not have, in which 
the organization of the guard is specifically provided for. 
Now there was a reason for making the change effected by 
section 14, and that reason was to make it harmonize with 
section 2. Section 2 is a specific provision dealing with a 
specific subject. Section 14 is a general provision dealing 
generally with the organization, discipline, and equipment 
of the guard. It is a familiar rule of construction, one that 
will occur to you at once, that a specific statute on a given 
subject is to be followed rather than a general statute on the 
same subject, and creates an exception to the general pro- 
vision. The phrase “as nearly as practicable” found in sec- 
tion 14 means, whenever not otherwise provided in the 
statute. 

What I have said above applies with equal force to the 
adding of a third major and two battalion adjutants, as well 
as to the formation of a hospital corps. You can not add a 
third major or battalion adjutants, for the reason that the 
statute provides specifically what officers a regiment shall 
have, and also provides for the company officers, and these 
provisions must be observed. The hospital corps can not be 
formed without contravening the provisions of section 2, 
unless you can make an infantry company, or a detachment 
from an infantry company, serve the purpose of a hospital 
corps. 

J know that this opinion is not what you would like it 
to be, and therefore I regret very much that I have been 
compelled to adopt it, but I see no escape from it. The next 
legislature will be in session in a few months, and I am sure 
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what you desire may readily be secured through amendments 
to the present law. 
Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LINcOLN, Nes., August 18, 1900. 
W. A. Meserve, Esq., Creighton, Neb.: 

Dear Sm—Please pardon our delay in answering your 
favor of the 7th inst. relative to the ballots to be used in an 
election for the relocation of county seat. We have had so 
much work in the office that it has been impossible to attend 
to our correspondence properly. It may be that this answer 
will be too late to be of advantage to you in the election, but 
I find in looking up the statute and the Nebraska reports that 
we have no law fixing the form of the ballot in a case of this 
kind. The same question came up before the county attorney 
and clerk of Knox county, and the county attorney advised 
the clerk there to place upon the ballot something like this: 

“What city, town, or place do you desire the county seat 
of Knox county, Nebraska, located at or in?” 

Designate here ———————______—_. 

The clerk and county attorney each asked the opinion of 
this office, but we did not care to interfere with the county 
aitorney’s position in his statement. Any ballot which will 
apprise the voter of what he is expected to vote for is, in my 
opinion, sufficient since we have no specific law regarding 
it. If there are any petitions in your county asking that 
names of certain towns be placed upon the ballots I think 
those towns should be placed there and squares placed op- 
posite them, in one of which the voter should put his cross, 
and 2 blank line should also be left for the voter to designate 
any iown not named on the ballot, if he saw fit. A square 
should be placed opposite this line also. If there are no 
such petitions I think it would be perfectly proper to place 
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the names of the prominent towns that would doubtless enter 
into the competition upon the ballot, leaving also a blank line 
as above mentioned. If you place on the ballot something 
like that advised by the county attorney of Knox county, I 
presame no square for a cross would be necessary. 
You ask if it is necessary to submit the question of reloca- 
tion specifically. I understand under section 1 of article 3 
-of chapter 17 that the request for the relocation has to be 
made by petition signed by three-fifths of the votes cast in 
the county at the last general election. When this is done 
the commissioners then call a special election at which the 
voters vote for the town which they would nai to select 
as the county seat. 
Hoping these suggestions will be satisfactory, I remain, 
Yours very truly, 
C. J. SMYTH, 
Attorney General. 
By Pau Pizry, 
Assistant. 


Lincoun, Nes., September 4, 1900. 
Hon. J. A. Leyda, County Attorney, Falls City, Neb.: 

DEAR Sir—Yours of the 25th ult. was duly received. In 
it you state that the county clerk requested you to write to 
me and “ask as to the order in which the names of candidates 
should be put on the ticket at the coming election, that is, 
whether the fusion ticket at the last election shall be con- 
sidered as one party and be entitled to first place for its 
candidate at this election, or whether the republicans shall 
be entitled to first place, they having doubtless cast the 
largest vote of any distinct party in this county.” 

In reply thereto, permit me to say that in my judgment 
you must consider the three political divisions constituting 
the fusicn party as separate and distinct parties. 

Section 140 of chapter 26 declares that “Any candidate 
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ventions shall have the party title of each party so nominat- 
ing him printed after his name.” 

The fusionists claim the right, and justly so, I think, to 
have printed after the name of each of their candidates, the 
name of each party nominating them. This claim can be 
based only on the theory that the democratic, the populist, 
and the free-silver republican parties are separate and dis- 
tinct, and, hence, that the name of each should appear upon 
the ballot after the name of the candidate nominated by 
each. If the fusion party is to be treated as one party, by 
what legal name would it be designated upon the ballot? 
It could not be called the fusion party because the fusion 
party did not hold a convention within the meaning of the 
statute. It could not be called a democratic, populist, and 
free silver republican party, because no party by that name 
held a convention. But each of the last named parties held 
a convention, and each convention filed a certificate of its 
nominations, and by virtue of those steps, together with 
others, secured the right to have its name appear upon the 
ballot as a distinct party. Without further discussion, it 
must be clear that the fusionists can not be treated as one 
party for one purpose and as three parties for another pur- 
pose. My judgment is that they must be treated as three 
distinct parties. 

This, however, does not determine which party is entitled 
to have the names of its candidates placed at the head of 
the list. How is that to be determined? No fixed rule can 
be laid down. It is possible that the populist party polled 
more votes than the republican party, but it. is impossible 
to determine that question to a certainty. It must, there- 
fore, be determined according to the most reasonable method 
that can be adopted. The county clerk is the one to deter- 
mine it, at least in the first instance, and he should examine 
the matter carefully and, from all the evidence which may 
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be accessible to him, determine which party is entitled to 
the head of the ticket. 

In the case of Higgins vs. Berge, 74 Minn., a question 
similar to the one now under consideration was decided. 
The court says on page 15, “But there being no prescribed 
rule in such a case, the officers charged with the duty of ar- 
ranging and printing the official ballot may resort to any 
rule or means to ascertain approximately the yote balloted 
by each party which he deems to be fair and practicable; 
and, unless he acts in the premises fraudulently and unfairly 
or clearly on_an improper and prejudicial basis, his decision 
will not be disturbed by the courts.” 

That rule is, I think, the correct one and should be followed 
by the county clerk of your county. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NEB., September 7, 1900. 
Hon. G. A. McCutchan, County Attorney, O'Neill, Neb.: 

Dear Sin—Yours of August 25 was duly received at this 
office, but owing to my absence not answered before. You 
enclose a clipping from a newspaper and say that the en- 
closed clipping was handed to you with the request that you 
submit the matter to me for an answer. The clipping reads, 
“Will the ballot have to be printed as the law reads, or can 
it be printed in two columns? By the latter form the ballot 
will be only one half as long.” 

In reply thereto permit me to say that I can find nothing 
in the law which prohibits the printing of the ballot in two 
or more columns if necessary. This is the result of a careful 
examination, although not an exhaustive one. It is barely 
possible that something may be found in the statute which 
supports the idea which seems to have been in your mind 
when you dictated the letter. Ifso, I wish you would point 
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it out, or at least that which you believe to warrant the idea. 
It is true the law requires the names of the candidates for 
each office to be printed in this order, that is to say, the 
candidate of the party which cast the highest number of votes 
at the last election to be printed immediately beneath the 
designation of the office for which he is a candidate, and be- 
neath his name ‘the ‘names of the other candidates, but 
whether this applies to each office or not, it does not require 
that the candidates for all the offices shall be printed in a 
perpendicular column, and I feel certain that if, in the judg- 
ment of the county clerk, the ballot should be vrinted in two 
columns or in three, it may be so printed. 

Yours very truly, 

C. J. SMYTH, 
Attorney General. 


LINCOLN, Nes., September 28, 1900. 
Hon. J. G. Dort, Pawnee City, Neb.: 

DrAr Sir—I have just received a letter from your county 
treasurer asking for my opinion with respect to the meaning 
of section 100, article 1, chapter 77, of the Compiled Statutes, 
in so far as it bears upon the charge to be made for advertise- 
ing land on which there are delinquent taxes, and have re- 
plied to him to the effect that his question should have gone 
to you; that while it is my duty to advise you upon your 
application, that it would be discourteous to your office to 
interfere in the matter, except upon your request. But, ow- 
ing to the fact that there is little time remaining between 
now and the day on which he must commence publication, I 
said I would forward my opinion to you to be disposed of 
by you as you might see fit. } 

In the first place, he assumes that the description of the 
lot must be repeated for each year the taxes are delinquent, 
and then he asks whether or not he is permitted to charge 
ten cents for each description. 
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It is my opinion that he is not required to publish the 
description of the lot more than once, and hence not permitted 
to charge the land for more than one publication. The stat- 
ute says that, “For each town lot the sum of ten cents to 
defray the expenses of advertising, which shall be added to 
the amount due on said land or town lot, for taxes, and col- 
lected in the same manner as the taxes” shall be charged. 

To me it is clear that the entire expenses of advertising 
should be charged to the land. The statute just quoted says 
that ten cents shall be charged for each lot. The legislature 
could not have intended that ten cents would be sufficient 
to pay for the description of one lot repeated ten times, and 
there might be instances in which the taxes would be due 
for ten years, and, in that event, according to the treasurer’s 
notice, the description would have to be repeated ten times. 
If the legislature did not mean this, and yet intended that the 
entire expenses of the publication should be charged to the 
land, it must have meant that only one publication of the 
description was necessary, and this, I think, is what it did 
mean. 

The treasurer can state in the opening of the advertisement 
that the lands described below will be sold for all taxes due, 
giving the years for which they are due, and then proceed 
and give the description of the lot and the total amount of 
the taxes due thereon, whether for one year, three, or ten, 
and this is what I conceive to be the requirements of the 
statute. 

Yours very truly, 
C. J. Smytu, 
Attorney General. 


LINCOLN, Nes., October 8, 1900. 
W. R. Felton, Esq., Mt. Vernon, Lowa: 
Dear Sir—I have your favor of October 6 in which you 
say you would like to have a copy of the Nebraska Anti-trust 
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Law and then propound the following questions with respect 
to that law: 

“Was it the intent of the law to regulate or destroy trusts, 
and what effect has it had? Do you think there is such a 
thing as successful regulation?” 

In reply permit me to say, first, that the Anti-trust Law 
is not published separate from the rest of the statutory 
laws, and therefore it is not practical for me to send it 
to you. The intent of our law is to destroy trusts. A 
trust, within the meaning of that law, is a combination of 
capital, skill, or acts by any person_or persons to fix the 
price of any article of trade, with the intent to prevent 
others from conducting the same trade, or for the purpose 
of creating restrictions in trade, limiting production, or pre- 
venting competition. ‘ 

Some one of these purposes must be present in each com- 
bination, and as the purpose is in its nature illegal and 
hurtful to the community, it would be entirely improper to 
attempt to regulate it. There is but one sufiicient remedy, 
and that is one which will stamp it out of existence. 

As yet I have not been able to reach a final decision in 
any of the anti-trust suits which I have commenced. But it 
is my firm opinion, from a careful study of the question, that 
there is but one power capable of dealing effectively with the 
great trusts of the country, and that is the Federal gov- 
ernment. The states may deal with local trusts, that is, 
trusts that confine their business to one particular state, but 
they, as a rule, are not very injurious, and the abolish- 
ment of them all would leave the great trust evil almost 
untouched. The great trusts of the country, those that 
affect the life of the nation, are the ones which are engaged 
in interstate commerce, and the states can not touch that 
ecommerce. It can be reached only by the Iederal govern- 
ment. It is my judgment that if the present federal law, 
known as the Sherman Law, passed in 1890, was honestly 
and vigorously enforced by the present administration, that 
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every trust engaged in interstate business could be abolished, 
but that law has not been enforced. Although more than 
406 illegal combinations have been formed since the incom- 
ing of the present administration, the Attorney General 
of the United States has commenced but three anti-trust 
suits. This Attorney General Griggs has admitted in a let- 
ter to Congress in response to an inquiry made by Congress- 
man Gaines of Tennessee. 

I am as much opposed to the regulation of trusts as I 
am to the regulation of any other evil. As no regulation 
of trusts has yet been attempted, it is impossible to say 
whether or not there is such a thing as a successful regula- 
tion. The very purpose of a trust is to raise prices, or else to 
maintain unreasonably high prices. Hither purpose when 
put into execution is bad for the community, and hence the 
community should not permit it. 

Glad to serve you at any time. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NEB., October 12, 1900. 

Victor O. Johnson, Esq., County Attorney, Ord, Neb.: 

Dear Sir—Your letter of recent date propounding to me 
certain questions with respect to the construction of certain 
provisions of the Australian ballot law was duly received. 

You ask me whether or not a certificate of nomination 
presented to the county clerk less than twenty days before 
the day of election would be presented in time, and, if not 
presented in time, whether it would be his duty to receive 
it and file it. The parts of the statute bearing on these 
questions are as follows: 

“When nominations are made by a convention,” etc., “as 
provided for in section 4 of this act, the certificates of nom- 
ination to be filed with the secretary of state shall be filed 
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not less than twenty-five days before the day fixed by iaw 
for the election of the persons in nomination, and the certifi- 
cates of nomination herein directed to be filed with a county 
clerk shall be filed not less than twenty days before election” 
(section 134, chapter 26). 

“All certificates of nomination which are in apparent con- 
formity with the provisions of this act shall be deemed to 
be valid, unless objection thereto shall be duly made in writ- 
ing within three days after the filing of the same (section 
27). 

“Exceptions in this act otherwise provided, it shall be the 
duty of the county clerk of each county to provide printed 
ballots for every election of public officers in which electors, 
or any of the electors within the county, participate, and 
to cause to be printed in the ballot the name of every candi- 
date whose name has been certified to or filed with the 
county clerk in the manner provided for in this act” (sec- 
tion 139). 

What is the rule to be followed in determining the mean- 
ing of those sections? 

In Becke vs. Smith, 2 M. & W., 195, Parke B. says, “It 
is a very useful rule in the construction of a statute to 
adhere to the ordinary meaning of the words used, and to 
the grammatical construction unless that is at variance with 
the intention of the legislature, to be collected from the 
statute itself, or leads to any manifest absurdity or repug- 
nance—in which case the language may be varied or modi- 
fied so as to avoid such inconveniences, but no further.” 

The rule there announced is the general rule. Apply it 
to the statute before us. What is the result? Section 134 
says that the certificate shall be filed not less than twenty 
days; section 137 declares that the certificate shall be taken 
as valid where it is in apparent conformity with the law, and 
section 139 declares that the clerk shall print on the official 
ballot only the names of candidates filed with him in the man- 
ner provided for in this act. 
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These three sections clearly indicate the intention of the 
legislature. First, that the certificate shall be filed nox less 
than twenty days; second, that the certificate shall not be 
filed by the clerk unless where it is in apparent conformity 
with the law, and, third, that where it is filed in time, and 
not otherwise, the names which it contains shall be printed on 
the ballot. 

There is nothing in the act, so far as I can discover, 
which would warrant me in saying that to follow the ordinary 
meaning of the words used, and the grammatical construc- 
tion employed, would lead to manifest absurdity or repug- 
nance. 

Hence we should follow the plain meaning of the words. 
Whether this be true or not of section 134 and section 137, 
I am quite sure it is true of section 1389. That section au- 
thorizes the clerk to print on the official ballot only the names 
of those candidates whose names have been certified to or 
filed with him in the manner provided for in this act. Now 
if the certificate was filed less than twenty days before the 
election, then it was not filed as provided in the act, and hence 
the clerk would have no authority to print on the official 
ballot the names contained in the certificate. 

In determining whether or not a provision of the statute 
is mandatory or directory only, our supreme court has said 
in Hereford vs. City of Omaha, 4 Neb., 336-351: 

“When some antecedent and prerequisite conditions must 
exist prior to the exercise of power, or must be performed 
before certain other powers can be exercised, then the statute 
must be regarded as mandatory.” 

A prerequisite condition to the exercise of the power. of 
a clerk to print the names of candidates on the official bal- 
lot is that they be certified to or filed with him as provided 
in the act. Hence the statute with respect to printing the 
names of the candidates on the ballot is mandatory. And 
since a failure to comply strictly with sections 134 and 137 
would render the act of no value, because the purpose of the 
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act is to have the names appear on the official ballot, I am of 
the opinion that it was the intention of the legislature that 
the provisions of sections 134 and 137, as well as 139, should 
be treated as mandatory. 

In the case of Howes ys. Turner, 1 C. P. D., 670, an 
English case, it was held that an election statute, provid- 
ing that nine days at least before any election the town 
clerk shall publish a notice intimating the last day on which 
the nomination papers were to be delivered to him, and the 
day and hour at which the mayor would attend to hear 
and determine objections thereto was mandatory, and that 
the delivery of nomination papers to the clerk which left only 
seven clear days between the day of delivery and the day of 
election was delivered too late. 

To the same effect are cases of: 

Gothard vs. Clark, 42 L. T. R., 778. 
Ez parte Drew, 9 8S. C. Rep., 169-171, 
Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LINCOLN, NEB., October 22,1900. 
Joe Hand, Esq., Crawford, Neb.: 

Dear Str—Yours of the 5th inst. was duly received. In 
reply thereté permit me to say that I am of the opinion that 
a retired soldier is entitled to the franchise. Section 2, chap- 
ter 26, 799 Statutes, declares that all male persons of the 
age of twenty-one years or upwards, belonging either to the 
class known as citizens of the United States or the class 
know as persons of foreign birth who shall have declared 
their intention to become citizens, shall be entitled to vote. 

Section 5 says that no soldier, seaman, or marine in the 
army or navy of the United States shall be deemed a resident 
of the state in consequence of being stationed.therein. This 
is the only exception. A retired soldier in my judgment can 
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not be said to be stationed in any part of the United States 
within the meaning of the section just quoted, and if he be 
a resident of any given place for the time fixed by law he is, 
in my judgment, entitled to vote. 
Yours very truly, 
C. J. SMYTH, 
Attorney General. 


LiIncoutn, Nes., October 30, 1900. 
Hon. John F. Cornell, Auditor of Public Accounts: 

DeEAR Sir—Your letter of the 29th asking for my opinion 
with respect to the following question was duly received. 
You ask, where one specific appropriation has been made for 
fuel and lights and another for maintenance of a certain 
institution, and the appropriation for fuel and lights is ex- 
hausted, can a warrant be legally drawn for fuel on the ap- 
propriation for maintenance? 

In reply, permit me to say that I do not think it can, 
for the following reasons: The test by which any law is 
to be interpreted is the intention of the legislature, and 
whenever we can discover that we can discover the mean- 
ing of the law. When the legislature provided by appropria- 
tion a certain sum for a certain purpose, it must be clear that 
that is all which the legislature intended should be used for 
that purpose. Hence, when the legislature ‘appropriated 
a certain sum for fuel and lights it meant that that sum and 
no more should be used for that purpose. The fund previded 
for maintenance was, in my judgment, intended to cover all 
those things for which specific appropriations had not been 
made, and that it can not be used for any of the things for 
which a specific appropriation was made. 

Yours very truly, 
C. J. SMytH, 
Attorney General. 
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LIncoLn, Nes., November 2, 1900. 
P. BE. McKillip, Esq., Humphrey, Neb.: 

DEAR Sir—Mr. Smyth has been very busy in the cam- 
paign since your letter to him was received, and he has 
asked me to look up the matters_you write about and answer 
the letter for him. 

Relative to your first question, as to whether your school 
district can recover moneys from the treasurer of the village 
otf Humphrey, collected from fines levied by a justice of the 
peace (an ex-officio police judge) for violations of village 
ordinances, you are advised as follows: 

In the first place, look at section 5, article 8, of the Con- 
stitution of this state. I will not quote the citations I make 
in this letter, but will simply refer you to them, and you will 
be able to look up their effect. There seems to be no ques- 
tion when it is easy to determine what money belongs to the 
school district, or is to be used for the benefit of the schools. 
The Constitution provides that in such cases the money is to 
be used for the benefit of the school] within the village where it 
is collected. In the following cases the court granted writs 
of mandamus to compel the treasurer of the village to turn 
over the amounts of school money he had on hand to the 
school district. 

State vs. Wilcox, 17 Neb., 49. 
Primer vs. Brodbell, 28 Neb., 254. 
Guthrie vs. The State, 47 Neb., 819. 

Now in the case you mention, where fines are collected, 
there is no question, I think, that this money belongs to 
the school district, and the school district could compel the 
village treasurer to turn over such money to be used in the 
manner provided by law. 

Relative to the collection of money paid by peddlers, hawk- 
ers, fakirs, ete., it is more difficult to determine whether that 
money belongs to the school district or is collected simply 
for revenue for running the village government. Our court 
has discussed the difference between a license and an occupa- 
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tion tax, and in general the distinction made seems to be 
that a tax must be imposed solely for revenue. A license is 
imposed by the police power and is levied for the sake of 
restricting or regulating certain occupations. You will find 
discussions of this question in Pleuler vs. The State, 11 Neb., 
547, commencing on page 557. 

Another good discussion of the question, and wherein an 
occupation tax is sustained, is the case of The State ex rel. 
Sage vs. Bennett, 19 Neb., 191. 

I think that the Constitution and the cases cited above 
will enable you to decide whether or not the money col- 
lected by you from licensing occupations belongs to the vil- 
lage or the school district, and if it belongs to the school 
district, your right, I think, is unquestioned for the school 
district to collect said amount from the village. I also think 
from the adjudicated cases that the entire amounts that are 
- due the school districts should be paid to the school districts, 
and all costs or expenses incurred in the collection of said 
amounts should be paid from any other proper source. 

This office is in receipt of a letter making the same in- 
quiries that you make from Chas. Schmith, justice of the 
peace. If you will be kind enough to show this letter to the 
justice of the peace, it will save us the trouble of writing the 
letter over again. I will write him that we have given you 
an opinion in the matter and ask him to show our letter to 


you. 
Yours very truly, 


PAUL PIzEY, 
Assistant Attorney General. 


LINCOLN, NEB., November 8, 1900. 
R. W. Boyd, Marquette, Neb.: 
Dear Sir—Replying to your favor of the 15th ult. in which 
you ask whether any man is entitled to vote who came into 
your county on September 28 where you have to count the 
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day in which he entered the county and also election day to 
make the forty days required by the statute for his residence 
in the county before he is entitled to vote, you are advised 
as follows: 

The statute reads: “Who shall have resided in the county 40 
days,” etc., is entitled to vote, etc. The law knows no frac- 
tions of a day, and it is the opinion of this office that the 
statute means that a person must have resided in the county 
forty days before he is entitled to vote. This being the law, 
the forty full days in the case you mention would not ex- 
pire until the end of the 6th day of November, which is 
election day, and your man would not be entitled to vote on 
the fortieth day. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 
By Pau Pizey, 
Assistant. 


Lincoun, Nes., November 3, 1900. 
H. J. Gunn, Esq., Lexington, Neb.: 

Dear Str—Replying to your oral request for an opinion 
from this office as to whether or not a person who attains 
his majority on the 7th day of November, 1900, will be en- 
titled to vote at the election to be held on the 6th day of 
November, 1900, you are advised as follows: 

Section 3, chapter 36, 99 Statutes, provides, “Every male 
person of the age of. twenty-one years or upwards,” etc., is 
entitled to vote. I interpret this statute to mean that a 
person must have lived twenty-one full years before he is en- 
titled to vote. Under this interpretation one would not.be 
entitled to vote until the moment when he enters upon the 
twenty-first anniversary of his birth. 

If a man is entitled to vote a moment before he enters 
upon this anniversary, he is entitled to vote at any time 
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during the period between his twentieth anniversary and 
his twenty-first, because during all that time he is in his 
twenty-first year, and has not lived the full twenty-one years. 
The law knows no fractions of a day, consequently if a 
man’s anniversary comes on the 7th day of November, he 
has not lived the twenty-one full years until the moment 
when the 7th day of November begins. This would be too 
late for him to vote at the election on the 6th. 
Yours very truly, 
C. J. SMYTH, 
Attorney General. 
By PAUL Pizey, 
Assistant. 


LIncoLn, NrEB., November 15, 1900. 
Hon. W. A. Poynter, Governor: 

Dear Str—Replying to your esteemed favor of the 25th 
ult., wherein you enclosed certain papers sent you in the 
claim of W. O. Patterson against The State, for the sum of 
$200 offered by you as a reward for the arrest and conviction 
of the person that murdered Alois L. Standenmaier, in Sioux 
county, in May, 1900, in which you ask the opinion of this 
office as to whether or not Mr. Patterson is entitled to this 
reward, you are advised as follows: 

The facts as shown in your communication are as follows: 
On the 19th day of May, 1900, in a letter from Thomas Holly, 
sheriff of Harrison, Nebraska, you were apprised of the fact 
that a man was murdered in Sioux county on the 18th day of 
May, 1800, by some unknown party or parties. You were 
advised that if reward enough was offered, the party commit- 
ting the murder could be secured. Under this advice, Your 
Excellency, on the 25th-day of May, 1900, offered a reward of 
$200 “for the arrest and conviction of said person or persons 
for the murder of said Alois L. Standenmaier.” 

W. O. Patterson now claims the reward offered by Your 
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Excellency and in his statement of his claim sworn to be- 
fore a notary public, he declares that on the 23d day of May, 
1900, he arrested one Chas. Russel, for the murder of Alois 
L. Standenmaier, and that said Russel was duly convicted 
for the murder and sentenced to the penitentiary for life. 
The county attorney of Sioux county and the judge of the 
district court wherein said Russel was convicted also made 
affidavits to the same.effect. The question is, is Patterson 
entitled to the reward, having arrested said Russel on the 
23d day of May, 1900, the reward not being offered until 
the 25th day of May, 1900? 

It is the opinion of this office that the party cenlins 
the reward is not entitled thereto. A reward is offered in 
order to procure the arrest and conviction of parties who 
have committed the crime. It is offered as an incentive 
towards the arrest and conviction of criminals, and it is 
given on the theory that all ordinary means have been ex- 
hausted in an unsuccessful attempt to secure the arrest of 
persons guilty of felonious offenses. On the advice contained 
in the sheriff's letter of May 19, Your Excellency offered 
the reward, not knowing that at the time you offered it, 
that the murderer had been arrested, and doubtless you 
would not have offered such reward had you known of the 
arrest of Russel. There can be no doubt under these facts, 
that the reasons for which rewards are offered do not exist 
in this case. 

In the case of City Bank vs. Bangs, 2 Edw., Ch. (N. Y.), 
pages 95-97, the court defines rewards as follows: 

“Rewards are offered only when it is supposed the ordinary 
means of discovery and detection would prove ineffectual. 
They are voluntary offerings and adapted to what the party 
making the offer deems to be the necessity and urgency 
of the occasion. The object is to awaken public attention 
to the subject, excite vigilance, and call forth extraordinary 
individual effort for the accomplishment of the end proposed 
to be gained. All who choose to engage in it are at liberty 
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to do so. And he who succeeds becomes entitled to the re- 
ward upon the ground of his superior vigilance or sagacity, 
or of his having used greater exertions or encountered 
dangers which others were disinclined or not in a situation 
to hazard.” 

The party arresting the murderer in this case doubtless 
had no knowledge that any reward had been offered, and 
‘while I am aware that the authorities, differ on the question 
as to whether or not such knowledge is required, and per- 
haps the weight of authorities in this country holds that it 
is not necessary for the one causing the arrest to be aware 
that any reward has been offered, yet that rule obtains 
doubtlessly only where the arrest has been made subsequent 
to the offer of the reward. 

In the case of Fitch vs. Skedaker, 38 N. Y., 248, a case 
similar to this is described and the court held that “such 
an offer proposes compensation for what shall be done there- 
after, not for what has been done already, and, unless in- 
formation be thereafter given which leads both to apprehen- 
sion and conviction, the reward is not payable.” In the 
present case the plaintiff, after the advertisement of the 
defendant’s offer of a reward came to his knowledge, did 
nothing toward procuring the arrest nor which led thereto, 
for at that time Fee had already been arrested. 

These cases are decisive of this matter, and it is the opin- 
ion of this office that your Excellency would not be war- 
ranted in paying the reward. 

Yours very truly, 
C. J. SMYTH, 
Attorney General. 
By Pav. Pizey, 
Assistant. 


SCHEDULES pol ade Oy? EDs 1 Deg ted 
STATE CASES—CIVIL. 


SCHEDULE B. 


22—125. 
District Court, Lancaster 
The State county. Action to recover 
v shortage as state treasurer on 
Joseph 8. Bartley || first term bond of $335,878- 
.08. Pending. 


10—15. 
District Court, Lancaster 
The State county. Action to recover 
v shortage of $3,527.90 as treas- 
Charles W. Mosher urer of relief commission. 
Pending. 


Circuit Court U. S., Dis- 
The State ie Nebraska. ‘Action on 


v ; 
ns : bond as state depository to 
Pirst Navional ages of Alas recover $40,612.90. Pending. 


S 


24— 250. 
aber Sante ein on bong a 
Merchants’ Bank of Lincoln See ens dine: recover 
21—69. 
the Sat et os 


: ory bond. May 5, 1899 
Merchants’ Bank of Lin’ | ;jqement for plaintiff for 
oe $9,903.36. 
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No. 6068. 


District court, Otoe coun- 
The State ‘tty. Action to correct bond. 
‘{ February 20, 1900, Judg- 


Vv 
Otoe County ment for plaintiff. 


No. 10417. 
Injunction—Supreme Court. 
Nebraska Telephone Co. September 21, 1899, Affirmed, 
Vs Neb., 823. March 7, 1900, 


Affirmed on rehearing. 59 
Neb. 737. 


Vv 
John F. Cornell 


No. 10416. 


Pacific Express Co. Injunction—Supreme Court. 
Vv December 19, 1899. Affirmed, 
John F. Cornell 59 Neb., 364. 


No. 5979. 

To recover shortage. Dis- 
trict Court, Otoe county. 
April 24, 1900, Judgment 
for plaintiff for $500. 


The State 
v 
William Ebright 


No. 10461. 
Richard Blaco } Supreme Court. Action on 
Vv bond. May 3, 1899, Re- 
The State ') versed. 58 Neb., 557 
No. 10426. 
J. ©. Goodell and Two cases. Supreme Court. 
A. J. Gallentine Action on depository bond. 
Vv Error to District Court, Buf- 
The State ') falo county. Pending. 
No. 10549. 


Court. April 6, 1899, writ 


The State ex rel. Agge Axen Mandamus. Supreme 
denied. 58 Neb., 451. 


Vv 
John B. Meserve 
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No. 10586. 

Supreme Court. Conver- 
sion. Dec. 19, 1899, reversed. 
59 Neb., 483. Feb. 1, 1900, 


The State mandate. Nov. 8, 1900, man- 
Vv damus to District Court 
Omaha National Bank Douglas county to carry out 


mandate. Novy. 16, 1900, ver- 
') dict for defendant in District 
Court Douglas county. 


No. 5545. 
District Court, Buffalo 
The — \ county. Action to recover 
: shortage. Nov. 22, 1899, dis- 
John T. Mallalieu fee é ‘ 


No. 10590. 


Society for Home for the Ejectment. Supreme 
Friendless Court. Error, Lancaster 
v county. Apr. 6, 1899, af- 
The State ') firmed. 58 Neb., 447. 
No. 10626. 
The Biv ex rel, Sprecher Quo. Warrasito. -Supieme 
Charles W. Hoxie Court. Pending. 
25—18. 
ae Injunction. District 
Mary Pee: ‘ Court. Lancaster county. 
eee : ,( December 21, 1899, dismissed 
pic eet aNd without prejudice. 
264—S. 
Circuit Court U. 8. Ne- 
Greenlief W. Simpson »)) braska District. Action to 
: v prevent regulation of stock 
Union Stock Yard Co. '} yard rates under a legisla- 


tive act. Pending. 
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Niagara Fire Insurance Co. 


Vv 
John F. Cornell 


rupt 


Henry Bolln 
Vv 
The State 


John B. Meserve 


v 
Kent K. Hayden 


John W. McDonald 


Vv 
The State 


The State 
Vv 


First National Bank of Or- 


leans 


State of Missouri 
v 
State of Nebraska 


115—T. 


Circuit Court U. 8S. Ne- 
braska District. Action to 
prevent enforcement of anti- 
compact law. Pending. 


131—1. 
In re Patrick Gibbons, bank- 


District Court U. 8. Ne- 
bras!:a. Pending. 


393. 


Supreme Court U.S. Em- 
bezzlement. Jan. 15, 1900, 
affirmed. 176 U. 8. Rep., 83. 


U.S. Circuit Court of Ap- 
peals. Action to recover 
money lost by Capital Na- 
tional Bank failure. Mar. 
19, 1900, dismissed. 101 
Fed. Rep., 1006. 


U. §. Circuit Court of Ap- 
peals. Action to recover 
$236,361.83 lost by failure of 
Capital National Bank. 
Mar. 20, 1900, affirmed on ap- 
peal by McDonald. 101 led. 
Rep: 271. 


184—T. 


Circuit Court U. SS. <Ac- 
tion to recover on bond as 
state depository. Mar. 20, 
1899, judgment for plaintiff 
for $15,825. 


U. S. Supreme Court. To 
determine boundary dispute. 


') Pending. 
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62—Q. 
Circuit Court U. S. In- 
'} junction against Board of 
Transportation. Mar. 23, 
¥ 1900, injunction denied. 
sd May 21, 1900, judgment af- 
Chicago, B. & Q. Rd. Co. jirmed by U. S. Circuit Court 
,| of Appeals. 102 Fed. Rep., 

ELI ye 


Henry L. Higginson 


382—U. 


os Circuit Court U.S. To en- 
Chicago & N. W. Ry. Co. } join Board of Transportation 


v : 
Constantine J. Smyth ave eee Eee Pee 
g. 
31—U. 
: Circuit Court U.S. To en- 
Chicago, B. & Q. Rd. Co. \ join Board of Transportation 


Vv 2 
Constantine J. Smyth from changing rates. Pend- 


ing. 

24—151. 
Alfred G. Hopkins Injunction. Lancaster 
v county. District Court. May 
William A. Poynter ') 12, 1900, decree for plaintiff. 


16—196. 


McCormick Harvesting Ma- District Court, Adams 
_ ? 
chine Co. } county. Apr. ie 1899, Judg- 


v 
Henry H. Parsons ment released. 


Catherine A. Lyons Injunction. District 
v Court. Cheyenne county. 
P. C. Wade J Settled and dismissed. 
417. 

; Injunction. District 
John ps i Court. Boyd county. May 
t Sirs 

Nicnlahe iclar \{ 5, 1899, temporary injun 


tion. 
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418. 
Frank J. Bednor ; 
Vv i Same as 417. 
Nicolaus Sieler f 
419. 
Stephen Tanner 
v i Same as 417. 
Nicolaus Sieler I 
420. 
Art McCright i 
Vv Same as 417. 
Nicolaus Sieler | 
No. 10814. 
In re Cherry County Court Supreme Court. June 21, 
House Bonds 1899, judgment of Lancaster 
(The State county District Court for 
v county reversed. 58 Neb., 
Cherry county) | 134 


25—62; 25—64. 
Tn. Ps Bonk i Habeas Corpus. Lancaster 


In re Hayes county. District Court. July 


19, 1899, writs denied. 


11125. 
; Supreme Court from Lan- 
ene Sugg a county. Jan. 4, 1900, 
affirmed on rehearing. 57 
Thomas P. Kennard Neb., 711. 
25—58. 
The State ex rel. Mandamus. District Court. 
Vv Lancaster county. Sept 5, 
State Board of Health '} 1899, dismissed. 
69—222. 
The State ; Injunction. Trust case. 
v _ eDistrict Court. Douglas 
Am. School Fur. Co. '} county. Pending. 


nd 
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26—14. 
The State | Action on contract bond. 
Vv District Court Lancaster 
Lincoln Cooperage Co. ‘J county. Pending. 


25—187. 


: Appeal from State Audi- 
John M. Osborn ‘| tor. Lancaster county. Dis- 
,;{ trict Court. Dec. 27, 1899, 


v 
The State finding for plaintiff. 


25—156. 
In re claim Mrs. A. M. Davis, Appeal trom! State: Andi- 
Trustee, : 
tor. Lancaster county. Dis- 
. trict Court. Pending 
The State z g- 


25—190. 


The State ex rel. Mrs. A. sts 


Davis, Trustee, Mandamus Lancaster 


county. District Court. Dec. 


W.P Cae 2, 1899, demurrer overruled. 
25—207. 
In re claim Mrs. A. M. Davis, Drisivick- Gack. Gausasten 
Trustee 
’ county. Dee. 1, 1900, dis- 


Vv gs nites 
The State missed by plaintiff. 


10929, 
The State + Supreme Court from Lan- 
v caster county. Jan. 3, 1900, 
Home Insurance Co. J reversed. 59 Neb., 524. 


10961. 


: Quo Warranto. Supreme 
The eine ex rel. Cornell Court. Dee. 19, 1899, jude- 

it intiff, 59 Neb. 
William A. Poynter oe ee 


7 
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10977. 

Action on bond. Supreme 
ey Court, from Douglas county. 
oe A. Paxton Dec. 19, 1899, reversed. 59 
The State Neb., 460. Nov. 21, 1900, re- 


versal adhered to on rehear- 
ing. 84 N. W., 254. 


25—225. 
Shae Dome i Ape tre } District Court. Lancaster 


Tein Ps Gesnchl county. Jan. 4, 1900, settled. 


25—231. 
Omaha Cooperage Co. Replevin. District Court. 
v Lancaster county. Noy. 18, 
John Hopkins 1899, judgment for plaintiff. 
25—235. 
The State ex rel. Omaha Mandamus. District Court 
Cooperage Co. of Lancaster county. Noy. 
v 19, 1899, peremptory writ al- 
John Hopkins lowed. 
11020. 
vonn pope erten, Mandamus. Supreme 
The State ex rel. Omaha eee er. 
Cooperage Co. y: sae 
25—259. 
Benjamin IF. Tolson Injunction. Lancaster 
v county. District Court. 
William A. Poynter Pending. 
11074. 


The State Supreme Court. Trust 


Vv 1 . 
Standard Oil Co. Case. Pending. 


REPORT OF ATTORNEY GENERAL. 99 


The shots Receiver. District Court. 

Boyd county. Nov. 23, 1899, 

ainens & Merchants’ Bank { Wilford Standiford appoint. 
of Butte, Neb. ed receiver. 


11230. 
i ; Injunction. Supreme 
Lincoln Medical College Hee from Laneaster coun- 


Vv 2 
William A. Poynter Pee ae ee 
os N. ay . 


11271. 
The State : For violation of maximum 
Vv freight rates. Supreme 
Union Pacific Rd. Co. Court. Pending. 
11219. 
The poe For violating order of 


Board of Transportation. 
Burlington & M. R. R. Co. in f Supreme Court. Nov. 21, 


Nebraska 1900, dismissed. 
11218. 
The State 
V * 
Fremont, E. & M. V. Railroad { Same as 11219. 
Company 
11217. 
The State For violating order Board 


of Transportation. Supreme 


v 
Chicago, St. P., M. & O. Ry. Court: Pending. 


Co. 
11269. 
The State For violation of maximum 
Vv freight _ rates. Supreme 
Missouri Pacific Ry. Co. Court. Pending. 
The said District. Court. Saline 
Missouri Pacific Ry. Co. sata Paine a8 11262 
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11270. 


The State 
Vv ‘ Same as 11269. 
Chicago, R. I. & P. Ry. Co. : 


aie io District Court.. Thayer 
: if @ ty. Same as 11269. 
Chicago, R. I. & P. Ry. Co. ae 
The State : } District Court of Colfax 
Vv county. Same as 11269. Dis- 
Union Pacific R. R. Co. missed. 
26—26. 
John H. Miller Injunction. District 
v font Lancaster county. 
William I*. Porter ') Jan. 5, 1900, allowed. 


11226. 


The State ex rel. Smyth Quo Warranto. Supreme 
Court. June 7, 1900, writ 
[ 


Vv 
Frank A. Kennedy denied. 83 N. W., 87. 


11220. 
The State ex rel, Hibbard Mandamus. Supreme 
v Court. June 7, 1900, writ 
John IF. Cornell denied, 83 N. W., 72. 


11639. 


The State ex rel. Smyth } ea) Gia! aprene 


¥: - 
United Starch Co. Cae ic Reweine- 


11399. 
Contempt. Supreme Court. 
June 29, 1900, judgment 


The ee against Bee Pub. Co. 83 N. 
W., 204. July 12, 1900, judg- 
Edward Rosewater : ment against E. Rosewater. 


83 N. W., 353. 
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3 District Court Douglas 
Risin vais Segue county. June 30, 1900, in- 


The State ex rel. Smyth \ Trust Case. Injunction. 
junction denied. 


11455. 
Lozein W. Hilton Supreme Court from Lan- 
v caster county. July 12, 1900, 
The State affirmed. 83 N. WV; 354. 


Action on bond of First 
National Bank of Orleans. 
District Court Rawlins coun- 
ty, Kansas. Fall Term 1900, 
transferred to U. S. Circuit 
Court of Kansas. Pending. 


The State 
Vv 
John W. Burton 


27—100. . 
The State ] Trust Case. District 
v » Court Lancaster county. 
National Biscuit Co. \ Pending. 
25—85. 
Action to recover salary 
Charles G. Sprague as Supt. Feeble Minded In- 
Vv stitute. District Court Lan- 
The State caster county. Nov. 16, 1900, 
dismissed. 
26—187. 


q District Court Lancaster 
sey era for writ ( county. May 26, 1900, writ 


denied. 


26—148. 


In re Lew Kephart for writ / ae a a Prtiegics: 
of habeas corpus granted 
g ; 
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11641. 
The State ex rel. Mrs. A. M. a Supreme 


pape Court. Noy. 8, 1900, writ al- 
John F. Cornell lowed. S84 N. W., 87. 


The State Receiver.. District Court 

Vv of Furnas county. Apr. 10, 

Citizens’ State Bank of Cam- { 1900, S. O. Simonds appoint- 
bridge ed receiver. 


STATE CASES—CRIMINAL. 


SCHEDULE ©. 
No. 10472. 
Frederick D. Reynolds Bigamy. Hayes county. 
v _¢ Feb. 23, 1899, Reversed. 58. 
The State Neb., 49. 
No. 10476. 
Coote Mulloy Assault and battery. Box 
Vv _¢ Butte county. Mar. 8, 1899, 
The State affirmed. 58 Neb., 204. 
- No. 10873. 
George C. Bailey Rape. Douglas county. 
v ¢ Feb. 9, 1899, reversed. 57 
The State ') Neb., 706. 
No. 10504. 


Mar. 22, 1899, affirmed. 58. 


James Phillamalee- } Larceny. Cedar county. 
+g 
The State '} Neb., 320. 
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Alice Holmes 


te 
The State 


Harley Atkinson 


Vv 
The State 


Charles D. Tate 


‘4 
The State 


George. Knights 


Vv 
The State 


George Davis 


” 
The State 


Clinton Smith 


v 
The State 


August Kastner 


v 
The State 


Thomas Sullivan 


V. 
The State 


No. 10520. 
i Larceny from person 
Douglas county. Mar. 22, 
1899, reversed. 58 'Neb., 297. 


No. 10527. ¢ 
Shooting with intent to 
) ae Dawson county. Mar. 
2, 1899, reversed. 58 Neb., 
258. 


No. 10542. 


Selling liquor to Indians. 
Cherry county. Mar. 8, 1899, 
affirmed. 58 Neb., 296. 


No. 10561. : 

} Arson. Washington coun- 
ty. Mar. 8, 1899, reversed. 
58 Neb., 225. 


No. 10566. 
Forgery. Douglas county. 
} ame 19, 1899, reversed. 58 
Neb., 465. 


No. 10603. 

Assault with intent to in- 
flict great bodily injury. 
Butler county. May 3, 1899, 
reversed. 58 Neb., 531. 


No. 10634. 
Murder. Douglas county. 
June 21, 1899, ationee 58 
Neb., 767: 


No. 10641. 
Murder. Douglas county. 
jaune 21, 1899, affirmed. 58 
Neb., 796. 
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Coose Sutton 


Vv 
The State 


John Dunn 


Vv 
The State 


Mary Baker alias Mary Mar- 


quette 


Vv 
The State 


Frank Ward 


Vv 
The State 


Edmon George 
Vv 
The State 


William J. Sweenie 
Vv 
The State 


James Latimer 
¥ 
The State 


Patrick Welsh 
; f 
The State 


No. 10672. 
Forgery. Washington 
’* county. May 17, 1899, re- 
') versed. 58 Neb., 567. 


No. 10705. 


Rape. Greeley county. 
¢ June 21, 1899, affirmed. 58 
Neb., 807. 


No, 10722. 


Incorrigibility. Lancaster 
county. Nov. 8, 1900, re- 
versed. 84 N. W., 85. 


No. 10744. 


Assault with intent to kill. 
Jefferson county. June 21, 
1899, affirmed. 58 Neb., 719. 


No. 10879. 
Jattle Stealing. Cherry 
county. Oct. 18, 1899, re- 
versed. 59 Neb., 163. 


No. 10943. 
: Adultery. Butler county. 
¢ Nov. 9, 1899, reversed.. 59 
Neb., 269. 


No. 10945. 
‘i Robbery. Stanton county. 
Dec. 2, 1899, dismissed by 
J plaintiff in error. 


No. 11028. 
Rape. Holt county. Apr. 
4, 1900, affirmed. 82 N. W., 

J 368 
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No. 11097. 
Jacob Baer Rape. Kearney county. 
v Feb. 2, 1900, affirmed. 59 
The State ‘) Neb., 655. 
No. 11130. 
Andrew Hawkins Murder. Frontier county. 
v June 20, 1900, affirmed. 838 
The State N= W-,; 198. 
No. 11190. 
eer t 
sere: nis ane ae Larceny. Hitchcock coun- 


ty. Sept. 19, 1900, reversed. 


Vv CR 
The State 83 N. W., 681. 


No. 11277. 
Lloyd Cardwell Rape. Sheridan county. 
v } set 19, 1900, affirmed. 838 
The State N. W., 665. 
No. 11231. 
Andrew McArthur Selling liquor. Sherman 
v \ count June 20, 1900, af- 
The State firmed. 83 N. W., 196. 
No. 11195. 
Rudy Hahn Burglary. Lancaster 
v f come Sept. 20, 1900, af- 
The State firmed. 83 N. W., 674. 
No. 11213. 
Charles W. Little ‘| Osteopath practicing with- 
v (on license. Noy. 21, 1900, 
The State affirmed. 84 N. W., 248. 
No. 11530. 5 
Henry Leisenberg Burglary. Douglas coun- 
: Vv hw Oct. 18, 1900, reversed. 
The State 84 N. W., 6. 
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STATE CASES— CRIMINAL—PENDING. 


Shedrick C. Burlingim 


Vv 
The State 


John W. Tatum 


Vv 
The State 


Floyd Sandage 


Vv 
The State 


George Coil 


Vv 
The State 


Charles Sharp 


Vv 
The State 


John W. Argabright 


Vv 
The State 


Fred Parsons 


Vv 
The State 


SCHEDULE D. 


No. 


No. 


No. 


11365. 

} Accessory to Forgery. 
Douglas county. Nov. 20, 
1900, submitted. 


. 11238. 


Larceny. Buffalo county. 
Oct. 17, 1900, submitted. 
11407. 
Stealing chickens.  Fill- 
¢ more county. Oct. 16, 1900,. 
submitted. 


. 11367. 
} Murder. Dawes county. 
Noy. 20, 1899, continued to- 
\ December 20, 1899. 
. 11259. 
Larceny. Lancaster coun- 


ty. Nov. 22, 1900, defend- 
ee brief filed. 


11340. 
Murder. Nemaha county. 
Noy. 20, 1900, submitted. 


. 11423. 


Selling liquor without li- 

‘{ cense. Lancaster county. 

|{ Noy. 20, 1900, continued to 
Dec. 4, 1900. 
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No. 11452. 
L c i 
arpa Spices Rape. Madison county. 
The State ‘{ Oct. 17, 1900, submitted. 
No. 11470. 
Frank Dinsmore .) . Murder. Dawson county. 
Vv f Noy. 21, 1900, plaintiff given 
The State fifteen days to file briefs. 
No. 11471. 
“ Cattle stealing. -Cherry 
ee Dobson i county. Nov. 7, 1900, plain- 
tiff given thirty days to file 
The State bri afs. 
No. 11493. 
Cicero H. Thompson Murder. Cherry county. 
v p Noy. 20, 1900, continued 
The State thirty days. 
No. 11634. 
Henry D. Rhea Embezzlement. - Dawson 
v county. Oct. 16, 1900, sub- 
The State mitted. 
No. 11651. 
eaaage He Murder. Nemaha county. 
The State Nov. 7, 1900, submitted. 
No. 11449. : 
Lester M. Strong Assault with intent to com- 
Vv mit rape. Buffalo county. 
The State J Nov. 21, 1900, submitted. 
No. 11691. 
Jonathan Lydick ‘| Placing obstruction on 
. Vv ;Eee road. Burt county. 
The State Oct. 17, 1900, docketed. 
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Samuel D. Roby 


V 
The State 


Patrick E. Cooney 


Vv 
The State 


Edward. Jerome 


Vv 
The State 


George M. Howell 


Vv 
The State 


Rowland P. Hills 


Vv . 
The State 


Otis G. Sofield 
Vv 

The State 

The State 


Vv 
A. H. Bewsher 


No. 11712. 
Falsely obtaining signa- 


No. 


No. 


No. 


No. 


j 


ture to note. 
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York county. 


Oct. 29, 1900, docketed. 


11689. 


. 


f 


Liquor 
county. 
eted. 


11702. 
Assault with intent to kill. 
Dodge county. Oct. 23, 1900, 


j 


selling. Dawson 
Oct. 17, 1900, dock- 


docketed. 

11714. 

‘) Assault with intent to 
wound. Nemaha county. 


j 


Oct. 31, 1900, docketed. 


Raa 1 L042 


Bigamy. Washington 
county. Noy. 7, 1900, dock- 


eted. 


11735. 
Practicing medicine with- 


} 
} 


out «ertificate. 


ty. Nov. 


District 


county. 


trust law 


Custer coun- 
12, 1900, docketed. 


Court Douglas 
For violating anti- 


. Pending. 
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APPROPRIATIONS FOR OFFICE OF ATTORNEY 


1898 
Dec. 1. 


1898 
Dec. 1. 


1898 
Dec. 1. 


1898 
Dee. 1. 


GENERAL. 


SCHEDULE B&B, 


1897. APPROPRIATIONS. 


SALARY ATTORNEY GENERAL. 


By Balinese” .5 Sond atone cass $ 1,000 00 
To 6 month’s salary—C. J. 
Suiyth: 3hc jst easees $ 1,000 00 


$ 1,000 00 $ 1,000 00 


SALARY DEPUTY ATTORNEY GENERAL, 


By Balanes... 5.0523 «ssa smdene $ 600 00 
To 4 month’s salary—W. D. 
Oldham s.).:. sapere ars $ 600 00 


$ 600 00 $ 600 00 


SALARY STENOGRAPHER, 


Bry BRGMAMGO onic sw ansitshaye ecotia $ 333 34 
To 4 month’s salary—Geo. W. 
OOPCOLaNn.... Fe. eescc ise epiawooe of 


$ 333 34 $ 333 34 


STATIONERY AND POSTAGE. 


By -Balajfices:) sc iaengnre eae $ 92 60 
To 4 month’s expenses ...... $ 92 60 


$ 9260$ 92 60 
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1898 
Dee. 1. 


1898 
Dec. 1. 


1898 
Dee. 1... 


1898 
Dec. 1. 
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COURT AND OFFICERS’ FEES. 


By* Balance .).25 0. « seatesrten's $ 44 40 
FO CXPGnses-<- =. s*s<stteseets- $ 34 50 
Dapsed ereioe. 2s oiee's Sletten» 9 90 

$ 4440$ £444 40 

OFFICE EXPENSES. 

By Balanchees oo 262s sos cireds $ 65 
TSAPSCU od aia o's a) o'« o> overstate $ 65 

$ 65 $ 65 

TELEGRAPH AND EXPRESS. 

Bey Balance: oo. 2c sscgeeee $ 9 30 
TO EXPCHSOS 2.7055. 5 tees $ 9 30 

$ 9 30 $ 9 30 

FURNITURE AND REPAIRS, 

By Balance io see'.:. ies hice sie $ 102 70 
POP CX PECREPS rdw as <osiatare ties =» — . 18 6d 
| Dysart BO mm aL ae 24 05 

$ 102 70 $ 102 70 

TRAVELING EXPENSES. 

By Balance so... ...sas<. $ 106 95 
TO CXPCNSEN tars sie) = 2052 eres 0:6 $ 24 25 
Dia PSC Son ke cis hain ore eae 4s 82 70 

$ 10695 $ 106 95 
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USE IN PROSECUTIONS, DISBURSED BY ORDER OF THE GOVERNOR. 


1898 
Dec. 1. 


1899 
Apr. 5. 


Dec. 1. 


1899 
Apr. 5. 


Dec. 1. 


1899 
Apr. 5. 


Dee. 1. 


By: Balance: .o'i055.ascinde owe $ 689 72 
LO EX PENSOS: i. o's. c shaw Beirne ss $ 589 94 


Da peed ies sci) gc ea oe ace ees (DIES 


1899 APPROPRIATIONS. 


SALARY ATTORNEY GENERAL. 


By appropriation .......... $ 4,000 00 
To 6 quarters’ salary—C. J. 

Simy Chae, a doe. ge berlctoea $ 3,000 00 
By, Dalam COs) ss an. eters eavalegeelys 1,000 00 


$ 4,000 00 $ 4,000 00 


SALARY DEPUTY ATTORNEY GENERAL. 


By appropriation .......... $ 3,600 00 
To 20 months’ salary—W. D. 
Oo Use imieaeres Sens Paee reich $ 3,000 00 
SVT MeLAMCGr «5s lccotarotantra etplatons 600 00 
AUT 


$ 3,600 00 $ 3,600 00 


SALARY ASSISTANT ATTORNEY GENERAL. 


By appropriation .......... $ 2,400 00 
To 9 months’ salary—Geo. F. 

GCorcoranes ssc emis pe seks $ 900 00 
To 11 months’ salary—Paul 

PIZOV nina tice cls Wai eae 1,100 00 
Bysbelane@ar.s::. hana bee ascte 400 00 


$ 2,400 00 $ 2,400 00 
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1899 


Apr. 5. 


Dec. 1. 


1899 


Apr. 5. 


Dec. 1. 


USE IN 
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SALARY ATTORNEY GENERAL’S STENOGRAPHER. 


By appropriation .......... $ 2,000 00 
To 20 months’ salary Cath- 

erine A. Odell. .-) Ss ckewee.s $ 1,666 67 
By OM ALANCE We Xa oss ca scene 333 33 


$ 2,000 00 $ 2,000 00 


POSTAGE AND STATIONERY. 


By appropriation .......... $ 900 00 
TG CXBOM BES iia 0:0 soe Mahe $ 737 10 
Evy OIE iss. + a terete 162 90 


$ 900 00 $ 900 00 


PROSECUTIONS, DISBURSED BY ORDER OF THE GOVERNOR. 


1899 
Apr. 5. By appropriation .......... $ 5,000 00 
TON CXPOMSEB En soha eis stone mes $ 4,003 16 
Det. 2by:palanceste ra iin..'./0sj aes 996 84 
$ 5,000 00 $ 5,000 00 
1899 TRAVELING EXPENSES. 
Apr. 5. By appropriation .......... $ 600 00 
POC EXPRNBERS 5-05)... <j Sarees $ 74 90 
Dec: 1. “By. balance yee so -<6:5 2, Sans 525 10 
$ 600 00 $ 600 00 
1899 PRINTING BRIEFS. 
Apr. 5. By appropriation .......... $ 800 00. 
TO. CXPCRRCR i 3 le. ta seiatee 6s $ 310 30 
Dec, A> -By. balantevae.::..'. sot aptees « 489 70 


$ 800 00 $ 800 00 
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Note.—For detailed statement of expenditures of all above 
appropriations, see semi-annual statements on file in the 


office of the Governor. 


MONEY RECEIVED. 


SCHEDULE F. 


1899 
Sept. 5. Judgment—State vs. Hilton, 
case No. 11455 .......... 
Sept. 5. Paid J. B. Meserve, State 
‘Treasurer 3. Ls scsi wiesee $ 6,759 33 
1900 
June 4. Return of costs, case MceDon- — 
ald va. State .:5 ose eee ae 
June 4. Cop. opinion, case Higginson 
vai -O., Be & Qinneiseeene 3 50 
June 15. Fr. Exec. Bank, Atkinson, 
S. B. Howard, receiver .. 
June 15. Paid J. B. Meserve........ 1,442 81 
July 31. Vol. 7 Gray’s (Mass.) R.... 2 60 
Oct. 24. 15 per cent dividend, case 
McDonald vs. State ...... 
Oct. 24. Paid J. B. Meserve as per 
receipt, No. 17484 ....... 35,454 27 


$ 6,759 33 


1,442 81 


35,454 27 


Watals ints kas. od osseous $43,662 51 $48,662 51 


Agricultural sagigty.< -.>% cchGs sithaes einen hs aa oe 40 
Anderson, “i. ..P.,opinian’- cc wa sce ha) ware UI ea A wees 40 
Anti-trust law— 
NLAHGATO™-OL CASES ties sielets cs etete as claseie ie ae 11, 16 
IHSULATCE: | ../3.cs Sees Aaa ee es es on ee 8, 51 
inlents OFS - ac5 5 cee eee NM aie dhe ok oe ciel awe 78 
Appropriations— 
for bridge over Niobrara river.................. 26 
claim presented before lapsing of................ 68 
for one fund—warrant drawn on another........ 84 
Banks and banking— 
ANG Ci FCCUOER QUI STOT cin xb o aleca Bit cs 2 pic web's hin « 32 
ausessment of -etéekac opines be atk 35.1 oe eure’ 41 
what: constittes: ous. eit bebe Sos Aes areata 55 
Birse, Ts Sf O PMO ies fe a ee oe 5 GE Sea ate ws 24 
Board, Secretaries, State Board Transportation, opinion 49 
Os eR ees prise gia bead Rea iA ee eM pes ote aes 3, 4 
depository, Suit. One ae geod aeaees Saw eeisigs 3, 4, 8, 9 
of state treasurer—suit to recover on............ 9 
suvety, for-saloon keepers, 20 Gage 56.5 26's oe gute vie 29 
depository, signed by officers...................- 382 
of deputy county treasurer... Osi sci s lo seine 43 
refunding railroad and court house............. 47 
Ballots— 
GOPENH :OF NAWIES, O11 FFs: «rele pean efeneinte y+ ee, 0904.19: #10 74 
printed in double columns... ....0..0.0-200se0s 76 
TSO WU; bec Wing. COPSITEG EDs 225. 0 apne eae aeceeeenioi Sioa, pha =: 9,9 2a 86 
Butler, Wi. Ri OPUMIGD.. 042 Sink mrctopeereeoieiaets pte t 6a 'hc8 52 
Conflict of laws— es 
Givsl ANG MILA LY: 2, votes escent cterempeaipiee anise a) ole 5 s 35, 44 
Chere. 3 Ws OPMUOR oo oS Soa een poe wala Oe 34 


Cornell, John F., opinions......... 41, 51, 58, 57, 62, 68, 84 
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County— 
a8 applied -1o-Imsnrance:... Snes als, eatin ss dL 
Counties— 
LORMEATIOM OL NO Wea ee osidie wc perei eis a Fie te eel Seas £9 
clerks of—salary—fee book...........0..e0eeeee 24 
deputy Treasurereod so. . <span hy wa lae ftths ikea 418. 
court house, rfunding bonds for................ AT 
County seat— 
relocation of, submission of question of........... 13 
Courts— 
supreme—condition of docket................5.. 11 
Crops— 
tenant Serpe tomes 3dr a eee calle tated aac a aets 28. 
We Posttorys 5 sit tiiseeee eta oon ht ay ee eine as 3 
} tay sa bas [a OA rar eg be Be PPR ie ete Rane IR Pet 3, 4, 8, 9 
Dorks Te Ag OP Lang ten. si ee es ke eel aa 77 
Elections— 
ballots—-order of ames. . 2)5.. fla. Se ites oie ole 74 
printing in double columns...........0........4. 76 
certificate of nomination—requirements—time of 
SPLVS CE aces S'S.“ 20" renee = <6. Rapa Be Gh CR 80 
retired soldier entitled to franchise. .............. 83 
meaning of “TortpysGayss fo. ets ta eG uae eet 86 
meaning of “twenty-one years”... 0... ee T 
Embezzlement— 
by Bate Tredeurers.. 1 ese ess sce ke 4 
Dy--Gitiy Er Gag yee sais soc widorpl es thorai toe eiate evel ol ae cauieue 8 
Dy tae CA UA Oba thee =e as Noee or Ale ons «, vie Notts 9 
BRBOR Os). 5.5 3.4 Se tema R EES f Do Leena aE etree 52 
TESTE AMLCE: ance sth thee vasteees: ota 25 1d RLS See wa eas ae eta hts oe 53 
Peiton,: Ws Ax, Optica. «5+. pan ef de AWink gyidje wd oe 78 
rarten, A. Fs OpMUGRetis 25s: ode eshte bate Nee 25 
CTT AEE 0) 5 EMME ae aca. <5) cwc alg. Ss sh de een Fadel = etnias 87 
PEEP 05, - OPM Olin gute etnies: asertetee eta aed his dapootidle deeds 5D 
PA LETA ET UY. ie) «MOURNS ooh os An rash oes oh olpt pista ties se tary - 24 


PREG POU, AAPMTININ stag. pose nieiap pa geet Gy ais le nye bes oS 83 


REPORT OF ATTORNEY GENERAL. 17 


Hartigan, John.Ci, Opimiges < ./ca. weg tee ss 70 
Henderson, Coke W. Ii;, OpiNiON ses sae hcl Se ese one wk 19 
Highways— 

road district tax to exceed 15 mills............... 25 
Homestead— 

school land: as—transfer...i. eo sis eg ose hee 66 
Hostetler, 5. Oc opipiotic ccs asicme eee cs ois wees 31 
House ROUGNO:: Zoe eso cae eA. Se axh cick ples 52 
Information and indictment.....................020- 8 
Injunction— 

against State Board of Transportation............ 4 

to restrain prosecution of sureties on bond......... 6 

against regulating stock yards................... 7 

against enforcing insurance anti-trust law........ 8 
Insurance— 

AR CGLUST LA We roars hd naa aces fad Mea cs say Bie oh hcg 8, 51 

Tees—efaleation oy aici te tpt s @,° o wreca.se0 0's 9, 53 

reserve fund ........0- sees eee eee e nese eee eeees “41 

foreign—reciprocal taxi. ie je cw cies wale hace ees 57 

withdra wal-Of SCCURIEY «455% <i urate ss ocean as 62 
Brrtrod uchiGn: sete. cs So aie Fe ia es OS eres oo 2s 3 

COTICLUBION® och. s 5 pie edt coy acre ements Shs Sea wi 3 14 
sohnson,. Victor:O;,: OPIUM OR sire saaeea ets, sidan Ss Ghats 80 
Justice of Peace— 

num ber an COUBLYS oo. ae vias = cells Uae exe oS 24 

and ashessorsin ONGtss ss conretis cement aoe yore hel se 25 

fines go to school district..............--+------- 85 
Legislature— 

journals Of ....0.. cess ese sweeten sete y eee c ens 13 
Léyda, Jas. E., opinions’: 0's... ot esas sess sg ode 39, 74 
License and occupation tax— 

distinguished 2... 0.05.66 gcse melee cece cen ecenes 85 

Collection Of—COSts 1... ests eset ae, 2c Ae gies b> 85 
McCartney, Frank, opinion ......--....eeee eee cece 29 
McCutchan, G. A., opinion ........ 2.2. e ee eee eee eens 76 


MecKillip, P. E., opinion ........--. sce ee eee eee eee 85 
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Meserve, Jolin B., opinions: «;.. 2.0005 o..o seed 25, 32, 73 
Military code— : 
CONSE CHO: Olen ties a ba AABN soi aioaeeeaeas tas 70 
Municipal bonds 3 Ps eris vs pee ae 5 eee eee ee 31. 
FCCEMIP LONGO: NOGCE rs: 3, oo UUs o<in Fig attas cate BI 3k 
Nebraska Industrial Home— 
power to relinquish children ..........6...2..04.. 60 
Nebraska National Guard .....20. 0.5.0 c ces ceeedues 70 
Notice— 
to redeem water bonds of city.................005 34 
Numerical indices— 
TLE WERE EOE S wrereccrtre sate SS s'ag:a fe A See Rd be oars 39 
Occupation tax and license— 
Gist Swish Sei sos sf eae ae a a ceints Wik doa ey 85 
COM SCHON OL SCOR Pais ics Cenc ete eees, accreted ae 85 
GANers, Ego, \OpUNOIe Soros 6s Phere Seon deeb ea Ss 26 
Opinions— 
ATHREPSOWG EU eae ces0e ssi wince. oo Stabe tang a oie ahs MANE ha Saree BUG 40 
Bisse 7s Gaara how a heats a ata ae aS 24 
Board, Secretary, State Board of Transportation... 49 
aS Tes its bi ag Reape hh, Sic sien ig tetany 86 
Batler, WoR: rr ee. ics ence a EEY 52 
GRR eS Re ee Sosa eS Pa ehh ees Bote se 34 
Cornel; JohnBs 2.6 oe 2 oi. ties 41, 51, 53, 57, 62, 68, 84 
DOR er hava ap teers: reo os aad cn ages oma algie tsa 17 
GION; VV ae eee le ae ee ak aha a a oe, 78 
Garters AGRE Mrcurctcie ess othe GRRE cals She hia cg 25 
Ea raris Be § MS [ergs 2? rate ar ane ener eeu noeeermy CR 87 
RESP > Lara txerepeeemesratake eo ee erina toe noeeateer Puen SIE 55 
ERAT CPL ys esters atesete ccs stettta aed SG oe sk oe 24 
Hand; Joes eya eee ww oe 3 Uae (net aipkapel ton Sele eter * $3 
Hartivan; Poni C25. home oe eee es ee ere 70 
Henderson t@ol Wie A's eee atte ae ae 19: 
HiOstetler, BriOnriaert. aio. cs Rees Seaver ee 31 
SP OUUSOL, VAC HOR ere ia aes ate oe hee 4  ed Brea 80 


Teva, Jas Te Soe oc oe a Wares bab ee hd 39, T4 
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BicUartney, Prank sins osietie Palas See eet rss ba 29 
McCotchaticGs:.A. Souet Sie cee eles ows 76 
McRillip; Pray GS Msp etsp temas weve ae ac eas 85 
Meserve, John: B. .....5..%5-. Caos Senet «25, 32, 73 
CPC EL GSE RES Re ek ke S 26 
1 A Pig! CORSA RR era Be Pab ln 4 0 41 
Poynter, Weckes veces Ween Foc a's 35, 44, 88 
Rinaker,“Samiel;. cere ned meee «ao eas owe 64 
ROOF, PORBA Dias kale ees Ca a a taSees 42, 47 
REVIGIS Wien os 2 scare sale a AR eP Pamtee ye Wiese se UNE acs oeseis 29 
Walker, Tsemie T.3 ic ees eiatarg iia hate bee a a pu 4 23 
We See, Wet te... eRe eae SAMS Kn ne odo 43 
WV GES Fo Vie, Sinis.« a peta t wiaccre betas Store es! 0 Ue 28, 60, 66 
EMPRET, Sr Ls, OPO Fe ek pti eeekaA a haa geal y 41 
Penalties— 
POUONSTON ssa 5 vie altace ee Siete ORME stels Guern's ceMie 10 
and fines 
Poynter, “Wi JA fOpIniongiies vies a occas theres o.e't: cms 3 35, 44, 88 
Procedure— 
in Omaha National Bank case..-+.............60. 4 
Railroads— 
Pema la tio Olle. etait lets on ois, GeOrmene Ss sis os eral nies adeions 15 
TEFUNCING WONGS OLE niviels aiomeieiscns ees at 5 Si oss cae 47 
VIOLATING DOA: OLGEU Sie se lclales scarenayA 's bias wate 6 6 6s 49 
Residence— 
QUESTION OLMMONUUION: seporoates = eeia anise ails actos soles 23 
Reward— 
offered after arrest of murderer................5. 88 
RAN AKOL SAM UEl «OMLO Ms ecerase «wes icrelepesttan NG his oh! ca 'e; ae 64 
HROOTs ACRE ,L.5, ODLNLOM: «cisions estes eet bie Soele tule ¥iwie lai 42, 47 
PICHECU TOS) oa. s0sibcic cre, yess isin 0 ee ae tAB ra ME a ba iace stercbs Orn’ 3 
Ais Opinions <i. .a..s'.\s cvies soa Maes Deo es eae ce mews 19 
B, Civil cases—disposed of—pending............. 91 
C, Criminal cases disposed Of..............00005- 102 
D, Criminal cases pending ............seeeeeeeee 106 


Ey, APPPOprigtione =... Koss, velvet s+ owivelde s lewis 109 
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IF’, Money collected and accounted for............ 113 
State Board of Transportation— 
NUE tO Testeate oe oe 4 kata eeaian 61 an bees wo ae ey: 
walidity of daw-eresting: Sone 8. oh ayes ad 9 
regulating railroad rates ................00 eee 49 
LEVIOT, Wes 2i ce OPEB nis, £8422 k ete ees ae paths ok oe to 29 
Taxes— 
preferred claim on personalty ................... 29 
uncollectible delinquent: 2/5 ssh... ee 2 ws 42 
OU UPIE OCAE ee aire tr peat urement ses o53 57 
against telephone companies .................... 64 
advertising land for sale for, charge.............. 17 
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